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30 June 2008
Re. Renewal of the UN Special Procedure on Business and Human Rights

Dear John,

I’m writing to share ActionAid’s response to Resolution 8/7 adopted at the Eighth Session of the UN Human Rights Council in June 2008, concerning the issue of business and human rights, and in particular on the new mandate which you have been asked to take forward. 

As you know, ActionAid has maintained a close interest in this work since the initial mandate was established three years ago. Though disappointed with the original terms of the mandate, we recognised the energy and dedication you brought to it following your appointment as Special Representative to the UN Secretary General in July 2005. We have also been impressed by the efforts of you and your team in mapping out the existing gaps in the international architecture of business and human rights; and in trying to chart a way forward on this agenda.

The points where ActionAid has disagreed with your approach are, I’m sure, well known to you. Although you engaged in a wide process of consultations, we believe that the perspective of victims, their experience of business-related human rights violations, and their proposed solutions for accessing justice, have not come through clearly enough within the body of work produced by the mandate thus far. 

We have also been concerned that progress on developing internationally recognised human rights standards for companies has stalled due to the mandate’s desire to clear the ‘baggage’ left by the divisive debates over the draft UN Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises.

Despite those concerns, ActionAid welcomed the tri-partite framework of State duty to protect, corporate responsibility to respect and access to effective remedy laid out in your final report to the Council. We believe each of these areas merit the development of concrete proposals to strengthen their contribution to ensuring greater prevention of and protection from corporate abuse. We also believe that the terms of reference under the new mandate provide ample opportunity for consultation with victims of corporate abuse, drawing upon their experiences and insights to inform the development of the framework. 

Specifically, we would take this opportunity to reiterate our invitation and that of the Dongria Kondh communities in India to travel to meet with them in Orissa. As you know, the Kondh have been engaged in a struggle against a large bauxite mining and aluminium processing project initiated by a subsidiary of UK-based Vedanta Resources plc. We enclose a dossier of recent international media coverage of this case your information.

The experiences of the Kondh illustrates many of the generic (as well as some unique) obstacles faced by poor communities confronted by TNC-related human rights violations. As such, we believe it would provide the mandate with crucial insights into what kind of measures could be undertaken by governments and companies to prevent future abuses, as well as to provide access to effective remedies. 

Returning to the question of standards, this has clearly been a bone of contention between the mandate and NGOs, but I believe this needn’t be the case. 

Before I state why I believe this to be the case, I’d like first to give a ‘live’ example of how such a standard-setting process could aid the development of the tri-partite framework proposed in your last report and endorsed by the HRC within your new mandate. 

The example relates to plans by the CORE Coalition of NGOs (which I believe you are aware of) to push for a Commission on Business and Human Rights or similar structure in the UK. The proposal would be for this body to develop processes and procedures, share best practice and adjudicate on particular cases brought before it of alleged human rights abuses linked to the operations of British companies or their subsidiaries. 

One of the key pieces of work that will need to be done in order to get such a body off the ground will be to define what its remit is, and to what standards it judges corporate behaviour against. Generally, the two key reference points for both complaints mechanisms and dispute resolution mechanisms are: a) existing statutes relating to the issue (eg, Ofwat overseeing industry compliance with water quality and consumer protection provisions under the 1991 Water Industry Act); and international law or normative standards (eg the Commission for Equality and Human Rights).

One (of the many) obstacles we’re therefore likely to face in our formulation of and advocacy on this proposition is that there is neither specific UK legislation relating to the overseas conduct of British companies
, nor an international reference point to provide human rights standards for business. Without the latter, attempts by a UK body to judge corporate behaviour against any given human rights code of conduct could be seen as arbitrary and without precedent in international soft law.

It would therefore be of great value if our efforts to develop these proposals into a workable body were echoed by and resonated with your own attempts to develop guidance for companies vis-à-vis human rights. Perhaps this is in any case part of your intention in terms of meeting the part of the mandate relating to the elaboration of the scope and content of the corporate duty to respect human rights? In any case, it would be useful to discuss ways of developing potentially complimentary (or at least not contradictory!) functions and ideas between this area of your mandate and ActionAid’s/ CORE’s proposals.

Indeed, CORE’s proposal potentially occupies an interesting space for your mandate, in which all three pillars of the framework are brought together. The primary focal point is obviously redress, but in providing redress the proposed body would need to draw upon expected norms of behaviour/ standards for companies (respect function), and in its deliberations consider recommendations for governments to better prevent further abuses (protect function).

With regards to the latter, another area we would like to see progress on within the mandate over the next few years is drilling down into common national-level legal and policy gaps permitting corporate abuse in both weak and less weak legal/ governance zones. I know the area of corporate abuse in conflict and post-conflict zones is of personal interest to you, and there is clearly much that could be done (and which could be usefully directed to the international community) to minimise the permissive conditions which often witness the most egregious violations.

However, in our experience corporate abuse can be equally prevalent in stable liberal democracies with seemingly functional legal systems. Although the nature and scope of human rights violations may differ in such regions to those in conflict zones, they can be equally devastating to the lives of those concerned (witness the breadth of abuses presented by the representatives on the jointly-hosted NGO panel event in Geneva in June). 

We would therefore urge you to work with ActionAid and other stakeholders to help develop recommendations for both host and home states on specific policy changes around issues such as business transparency, investment practices and company law that could have a major impact on human rights performance of both domestic and transnational corporations.

Finally, as you are probably aware ActionAid has a long-held belief in the need for the development of an international mechanism to assist victims of corporate abuse unable to claim redress in either their own state or the parent company’s home country of incorporation. 

While we believe part of such a body’s role could be dispute resolution and dissemination of best practice, we would be wary of a mechanism that would simply duplicate the functions of the Global Compact or ILO initiatives. Rather, we think such a mechanism should be established with a view towards creating an effective arbitration service recognised under international law. While we recognise this is not a project that will be set up over night, we believe that the work on improving effective means for redress within the next phase of your mandate provides the ideal opportunity through to set the building blocks in place.

We wish you success with the mandate, and look forward to hearing from you soon.

Kind regards,

Dr Julian Oram

Head, Trade & Corporates Team

� The 2006 UK Companies Act makes reference to reporting on material social, labour, environmental and supply chain issues; and requires directors to consider these, but frames this only within the context of due diligence to the company’s shareholder owners, and not within a wider societal obligation to do no harm.





