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“Engaging NHRIs in securing the promotion and protection of human rights in business”

side event during the UN Human Rights Council

5 June 2009

presentation by Christopher Avery - Director, Business & Human Rights Resource Centre
First, a few words about the organization I direct.  Business & Human Rights Resource Centre is an independent, non-profit organization.  Our website (www.business-humanrights.org) tracks the human rights impacts (positive & negative) of more than 4500 companies in 180 countries.  It also provides a broad range of tools and resources, including all the materials issued by the United Nations Special Representative on business & human rights – as well as commentaries on his work.  A special portal on the website provides concise profiles of the growing number of lawsuits brought against companies for alleged human rights abuses.  Positive initiatives by companies that are highlighted on our site include the report that Unilever and Unilever Indonesia co-wrote with Oxfam GB and Novib: “Exploring the Links between International Business and Poverty Reduction: A Case Study of Unilever in Indonesia”.
Our site is updated hourly, and receives over 1.5 million hits per month.  Our aim: to encourage companies to respect human rights, avoid harm to people, and maximise their positive contribution.
When civil society raises concerns about the conduct of a specific company, the Centre invites that company to respond, and draws attention to both the allegations and the response in a manner that often leads to positive change on the ground.  These allegations and responses, as well as breaking news about business & human rights, are available in our free Weekly Updates.
Our researchers are based in Hong Kong, India, Senegal, South Africa, UK, Ukraine and USA.  Mary Robinson (former UN High Commissioner for Human Rights and President of Ireland) chairs our International Advisory Network, comprising over 80 experts on relevant subjects.  We have 20 Academic Partners.
----------------------------------------------------------------------------------------------------------------------------------------

In our work at the Business & Human Rights Resource Centre, we see week in and week out how polarised business & human rights issues can become.  Often civil society and business do not even talk with one another, and that applies to all regions including Europe and North America.  Too often civil society, business and government retreat into their corners, and issues are not addressed.  For that reason, there is a great need – and a great opportunity – for independent National Human Rights Institutions (NHRIs) to play a role in addressing business & human rights abuses, providing recourse for victims, and promoting positive initiatives by companies.  They can provide a forum to bring together the different parties.  In some cases NHRIs will even be able to encourage direct engagement that may help to resolve disputes.

John Ruggie, UN Special Representative on business & human rights, emphasised in his 2008 report the important role NHRIs can play.  He said: 

“The actual and potential importance of these institutions cannot be overstated.  Where NHRIs are able to address grievances involving companies, they can provide a means to hold business accountable…Through increased interchange of information, they could act as lynchpins within the wider system of grievance mechanisms, linking local, national and international levels across countries and regions.  NHRIs are particularly well-positioned to provide processes - whether adjudicative or mediation-based - that are culturally appropriate, accessible, and expeditious.  Even where they cannot themselves handle grievances, they can provide information and advice on other avenues of recourse to those seeking remedy.”

Margaret Jungk, Director of the Human Rights & Business Department at the Danish Institute for Human Rights, has commented on the important role NHRIs can play.  She said:

“National Human Rights Institutions are uniquely placed to address the challenges raised under the UN Special  Representative’s framework and to facilitate dialogue and collaboration among key stakeholders from business, government and civil society.”  

It was Margaret and her colleagues at the Danish Institute, along with the Swiss Foreign Ministry, who organized an important meeting last year in Copenhagen – the first meeting bringing together a large number of NHRIs to discuss business & human rights – representatives from the following commissions participated: Canada, Denmark, Kenya, Luxembourg, Malawi, Malaysia, Mongolia, Nepal, Niger, Nigeria, Norway, Philippines, Senegal, South Africa, Togo, Uganda, Tanzania, Venezuela.
I attended that meeting, and was struck by how keen all the NHRI representatives were to give more attention to private sector issues.
This year it was good news to hear about the approval of the new NHRI Working Group on business & human rights – congratulations to all those who played a part in this.  I know that my colleagues and I are keen to draw attention on our website to initiatives taken by NHRIs across the world in relation to the private sector.

Of course many NHRIs have very limited resources, and are already very stretched trying to address governmental abuses.  But even with limited resources, NHRIs can hold hearings or undertake investigations on particularly important issues related to business, and may also be able to consider complaints.  Even if they cannot hold as many hearings or consider as many complaints as one would like, each hearing and each complaint will send an important preventive signal to all companies with operations in the country.

Sukhvinder Singh, from the Equality and Human Rights Commission of Great Britain, spoke recently at a side event on “The workplace: Addressing racial discrimination & promoting diversity", during the United Nations Durban Review Conference.  He described how the British commission uses two approaches to address racial discrimination issues in the workplace:
1. It enables employers, by providing advice, guidance and support  to companies, to help them understand their obligations.

2. It enforces when complaints are received.  The Commission’s first step is to try to resolve the issue with the employer, aiming to rectify the problem without the need for formal enforcement action – most cases are resolved in this way.  But if that fails, the Commission can carry out an investigation, apply for an injunction, or take other steps.  Since the UK Commission came into being in October 2007, it has pursued some 340 cases.  
Professor Alan Miller, chair of the new Scottish Human Rights Commission, has been engaged with business & human rights issues for many years, so we expect to see some important initiatives on this subject at the Scottish Commission.

Given the strong work of the South African Human Rights Commission on private sector issues, and the important role that Jody Kollapen (the Commission’s Chair) has played in that work, we invited Jody to be the keynoter at our annual “Speaker Series” event in London in December 2008.  He spoke on “Human rights and business: South Africa and beyond”, explained why South Africa’s Commission has given high priority to private sector issues, and discussed the Commission’s work on business & human rights.  He talked about how business can make important positive contributions to development and human rights, but he also talked about serious human rights abuses by companies.  The event was attended by over 350 people – the largest business & human rights event ever held in the UK.  

The first question Jody addressed was: Why did the South African Human Rights Commission decide to give attention to business & human rights?

He responded in a pragmatic way, with 3 points:

1. The South African Constitution does not exclude business.

2. The connection between business & human rights is inescapable.

3. Quoting Jody: “Quite simply stated, when people experience an injustice, whether in South Africa or in London, they don’t make the distinction as to whether the injustice is perpetrated by the state, or a non-state actor.  For someone who is a victim of injustice, a remedy is required, and a human wrong needs to be converted into a human right.”
Jody explained that the Commission only had one staff member dealing with business & human rights, so they decided they had to take a strategic approach to the work.  They began handling complaints, looking at legislation that came before parliament, commenting on the Companies Act, etc.  The Commission began to push the argument that human rights are important to business, need not be seen as a threat to business, and in fact make good business sense.

Jody went on to describe some of the complaints against business the South African Commission has dealt with:
1. One of the matters they had to deal with quite early in the life of the Commission was a South African recruiting agency that was required by a client in the Netherlands to recruit telecentre managers that were required to be white.  The Commission investigated the complaint, found that the Constitution had been violated, and this led to the recruitment agency changing its practices.
2. The Commission recently undertook its first-ever broad investigation and report on a complaint against business, prompted by a complaint by ActionAid against Anglo Platinum, regarding the impact of a mining operation on a local community that was relocated.  The Commission’s report on this case was released in late 2008.  Jody believes that this report contains a number of important lessons for business.  The South African Commission is proud of the fact that when the report was launched both ActionAid and Anglo Platinum were present, and both welcomed the report.

3. The Commission also appeared before the Competition Commission to comment on a case involving price-fixing by a bread company – pointing out that this impacted the human right of access to food.

4. The Commission also commented on a drug pricing case, and the impact on the right to health.
5. The Commission held a public inquiry about evictions, and began a dialogue with banks about the right to housing, and the human rights implications of evictions.

Jody pointed out that in some areas South African business has been quite proactive, for example in relation to HIV/AIDS.  Business played a role in developing South Africa’s national strategic plan to deal with HIV/AIDS, and business sits on the National AIDS Council.  Many companies have done a good job in meeting the mandatory requirements of prohibiting discrimination against people with HIV/AIDS and prohibiting pre-employment testing – and many companies have gone beyond those mandatory requirements to provide drugs and counseling to their HIV-positive employees.

I will conclude by saying that seeing more NHRIs turn their attention to the private sector is one of the most hopeful developments of this decade in the field of business & human rights. 
