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To What Extent Can Voluntarism Provide Answers?  

My objective is to stimulate discussion around the important question set for us this afternoon: to what extent can voluntarism provide answers to companies—and their stakeholders—committed to advancing corporate responsibility and accountability with respect to human rights?

I will address the question largely in the concrete context of an initiative with which most of us are familiar and some of us have been involved—the Voluntary Principles on Security and Human Rights.   It is now among the most established recent voluntary initiatives that explicitly address the human rights responsibilities of companies.   My observations will be offered from the perspective both of an insider and outsider: an insider as one who was privileged to help develop the Voluntary Principles with many others and who has subsequently worked with several of the participating companies and NGOs, as well as governments, to implement them; an outsider as one who has had no official role in the process since leaving the State Department a month after their launch in December 2000.

My presentation falls into three parts:

· First, an argument on behalf of the Voluntary Principles as a model initiative for consideration in the context of Special Representative’s mandate to examine business and human rights, and more specifically for its continuing relevance to the issues it was designed to address;  

· Second, an assessment of the positive progress that the Voluntary Principles on Security and Human Rights have made and the serious challenges that the Voluntary Principles process continues to face nearly five years after its launch.

· Third, some broader reflections on voluntary initiatives in light of this particular emerging model of practice, with a view to illuminating the constructive middle ground between voluntary and mandatory approaches.
I hope to be provocative, not just on the Voluntary Principles on Security and Human Rights per se, but also on the issues which affect the ability of such voluntary initiatives to mobilize the willingness and capacity of business to protect and promote human rights in its legitimate spheres of influence.

The Voluntary Principles on Security and Human Rights— 

A Model Voluntary Initiative?
The Voluntary Principles offer a useful model to consider before we turn to these wider issues for at least four reasons:

· First, they are the most significant example of a process of an ongoing multi-stakeholder dialogue among companies and NGOs originally convened and directed by home country governments, in this case the U.S. and the UK and later joined by The Netherlands and Norway.

· Second, although the Voluntary Principles only address the nexus of issues surrounding company relationships with security forces and host country governments, they remain the only major human rights standard focused on the extractives sectors in particular. 

· Third, they remain the only concrete, operational standard developed with companies in any sector to address the roles and responsibilities of business in zones of conflict—their operational character distinguishing them from the end-use focus and certification-based approach taken by the Kimberley process on conflict diamonds.

· Finally, the Voluntary Principles have a particularly visible place in the wider debate over voluntary standards bearing on human rights, both because of these distinctions but also in light of their name which explicitly puts forward their “voluntary” character before even identifying the subject on which they focus.

The broader relevance of the Voluntary Principles as a model requires qualification. They do not attempt to address all the human rights-related issues that have over the last decade put extractive sector companies under the often-harsh spotlight of international NGOS and the local communities where they operate.   Indeed, the success achieved five years ago in drafting, negotiating and announcing them owed much to the fact that the substantive focus of the original dialogue was deliberately narrow rather than wide, thus allowing both for a greater potential to identify common interests and to forge a consensus around them.   Our goal then, as John Ruggie observed yesterday in the broader context of why business engagement with human rights matters, was “to solve real world problems.”

The original dialogue in 2000 focused exclusively on the clash between security and human rights.   We struggled with how to balance the companies’ legitimate need to meet real security threats in certain countries (particularly but not exclusively on Nigeria, Indonesia and Colombia), with the insistence on the part of local communities and international NGOs alike that company security arrangements respect human rights.   The result was an unprecedented consensus built around the fundamental premise that company security arrangements in zones of conflict are indeed legitimate—but that human rights safeguards are imperative.  

The Voluntary Principles are framed around three sets of issues: the criteria that companies should consider as they assess the risk of complicity in human rights abuses in connection with their security arrangements, including their relationships with local communities and diverse other stakeholders; company relations with state security forces, both military and police; and their relations with private security forces.  The principles provide practical guidance to companies on how to incorporate international human rights standards and emerging best practices into policies and decisions that sometimes have life and death consequences.  

Among the most critical issues addressed within the contexts both of state and private security forces are company obligations to check the “available human rights records” of forces with which they work and to ensure that the “type and number” of forces deployed in particular situations are “competent, appropriate and proportionate to the threat.”  The most far-reaching provision calls on companies to “record and report any credible allegations of human rights abuses by public security in their areas of operation to appropriate host government authorities” and “where appropriate…urge investigation and that actions be taken to prevent any recurrence.”  This provision breaks new ground by effectively encouraging companies to report possible abuses and to urge accountability for them, important steps in countries where impunity has prevailed.   It is also one that puts companies on the spot to avoid complicity in such abuses—a key issue at the heart of both the current business and human rights debate and the Special Representative’s mandate. 
Unfortunately, the Voluntary Principles remain at least as relevant to oil and mining companies operating in conflict zones today as at the time of their launch—indeed probably even more so.    

The three major countries which were then considered to be the primary arenas for balancing necessary security arrangements with human rights considerations continue to pose severe risks.   In Nigeria, production disruptions in recent weeks have called attention to the fact that the companies operating there face violence from organized criminal gangs alongside the volatile, mostly unorganized unrest that continues to emanate from the impoverished communities of the Niger Delta.   The civil war in Colombia continues, including in close proximity to a major pipeline operated by Occidental Petroleum with direct protection afforded by a U.S.-trained Colombian Army brigade backed by private contractors and U.S. intelligence support.   In Indonesia, the low-intensity, mostly non-violent political conflict continues in Papua, even as a political settlement has been reached in Aceh.   

Moreover, the Voluntary Principles have also become relevant in other regions and countries as extractive companies continue to search for resources in unstable parts of the world.   A key example is the Caspian region, with the opening of the Baku-Tiblisi-Ceyhan pipeline by the BP-led consortium.   But other regions and countries should now be on the Voluntary Principles map as well: the five countries of Central Asia to the east of the Caspian; the Democratic Republic of the Congo; Equatorial Guinea and Angola, among many others in West and Central Africa; Peru, Ecuador, Bolivia and Venezuela in the Andean region; as well as Papua New Guinea and others in the Asia-Pacific.   It is therefore more important than ever that the Voluntary Principles are implemented by the companies that are already committed to them and are embraced by others that have yet to do so—backed by the necessary combination of their home country governments and the host country governments where they operate.

The Voluntary Principles on Security and Human Rights—

An Assessment Five Years On

In assessing the question of whether the Voluntary Principles on Security and Human Rights have been successful as we approach the fifth anniversary of their launch, I am reminded of Zhou Enlai’s response when asked in the 1950s whether the French Revolution had been a success: “it is too early to tell.”    But five years on, human rights cannot wait—and a voluntary initiative such as this one faces pressure to demonstrate its efficacy if it is to develop credibility and achieve universality.  The ultimate success of the Voluntary Principles remains on trial, and its ability to demonstrate tangible progress in achieving its core objective—diminishing the risk of extractive company complicity in human rights violations in connection with their security arrangements—is being tested by a critical mass of the leading oil and mining companies in the world.

In my view, a mixed record is apparent five years on, with a number of important elements of success clearly emerging but others lagging or lacking:

First, the number of convening governments has doubled from 2 to 4, with the addition of The Netherlands and Norway alongside the U.S. and the UK.   The number of companies participating in the process has more than doubled from the original 7 launch companies to 16 with others in waiting.  Indeed, 4 of the 5 largest “super major” oil companies are among the participants, along with several of the largest global mining companies based in the U.S. and the UK.

But the number of convening governments remains unnecessarily limited without participation by northern governments such as Canada, Australia, France, Spain and Italy and at least as importantly governments of the South such as South Africa, Brazil, Argentina and Mexico—all home country governments of extractive sector companies operating in zones of conflict outside their home countries.   The current process has recognized the need to engage South governments as a particularly urgent challenge, not least to give credibility to the Voluntary Principles as the universally accepted global standard for addressing these issues.   

Second, the current convening governments have more often than not managed rather than led the process.   As a result, they have not always provided the dynamism necessary to sustain the momentum of an unusual initiative whose initial impetus came from two governments—the U.S. and the UK—and whose decision-making remains consensual.    But the need to operate on the basis of consensus should not impede decisiveness on the key issues facing the Voluntary Principles.   More focused leadership is needed to facilitate the sharing of best practices; to address governance issues such as criteria for admission of additional companies and governments; and especially to engage the range of host country governments without whose support and direct involvement the Voluntary Principles simply cannot be implemented on the ground.   

Only limited progress has been made in reaching out to the governments and security forces in Indonesia and especially Nigeria.   In my view, this essential interaction among the convening and host country governments remains the weakest link in the entire Voluntary Principles process.  The embassies of the convening governments—especially those of the U.S. and the UK—can and should play more active roles in facilitating dialogues with those governments and security forces to support implementation efforts by the companies.   More progress has been made with the government of Colombia whose Vice President has taken the initiative to work with BP, Occidental Petroleum, the National Petroleum Association as well as the military—together with the U.S. Embassy—to make the Voluntary Principles increasingly operational.   The willingness of those three governments in particular to focus on the Voluntary Principles—together with their military and police forces—will be decisive in paving the way for their usefulness as operating guidance on the ground for companies attempting to diminish the risk of complicity in human rights violations as the conflict in that country continues.   

Third, the implementation of the Voluntary Principles by the participating companies has been uneven, reflecting less their varying lengths of involvement in the process and more their varying degrees of apparent commitment.   In my view, a few companies have been on the vanguard and others behind the curve but moving forward—while some have been virtually missing in action.  Of course there is no one model to follow, but companies that are serious about implementation should:

· Create or revise operating guidelines and procedures, as well as training, for their facilities and personnel in relevant countries to reflect the provisions of the Voluntary Principles;

· Add or strengthen clauses in security contracts with public and private security forces detailing expectations on key issues such as the deployment of forces, the use of force itself, and the use or transfer of company equipment;

· Draw on the risk assessment and accountability provisions of the Voluntary Principles as they manage their community relations and develop community-based security programs.   The Conflict Sensitive Business Practice Guidance for Extractive Industries developed by International Alert (an NGO participant in the Voluntary Principles), is a comprehensive resource that can help companies navigate the maze of risk considerations;
· Strengthen coordination among local operations and corporate headquarters, with the objective of developing and transferring “best practices” in implementing the Voluntary Principles across the company on a global basis;

· Require site operations to report annually to corporate headquarters (in advance of the annual Voluntary Principles plenary) on their implementation efforts including updates or changes in risk assessments, development of consultative mechanisms at the community level, relations with public and private security providers, and any incidents involving alleged human rights abuses.
The implementation approaches of three companies merit particular mention:

· BP has taken a largely decentralized approach to implementation with wide scope given to initiatives by local operating management.   One such example is the Tangguh project in Papua, Indonesia, where BP attached the text of the Voluntary Principles to the project contract with the state oil company and integrated them with its community-based security efforts.   Another is the BTC pipeline project in the Caspian, where BP took the initiative with the governments of Azerbaijan, Georgia and Turkey to use the Voluntary Principles as the basis of the security arrangements set forth in each Host Government Agreement (HGA), and with all three in the intergovernmental security agreement.

· ExxonMobil, despite its late entry into the process in 2002, has nonetheless made substantial progress over the last three years in designing a global implementation process now being tested in 7 target countries.   It has taken a characteristically centralized approach focused on framing specific management expectations and measurements, and then adapting them to address country-specific operating issues and challenges.
· Anglo American has made remarkable progress since its entry into the process only in 2004.   It has developed a comprehensive set of “Implementation Guidelines” which explain the potential operational implications of the main provisions of the Voluntary Principles to its business units around the world.      Among its most useful elements are those laying out guidelines for conducting local risk assessments and addressing how to respond to allegations of human rights abuse—one of the most sensitive issues that a company may have to raise with host country governments.     
Implementation of the Voluntary Principles across the range of companies, both inside and outside the official process, can be strengthened through greater exchange and communication of these kinds of approaches.   Progress by one company can benefit all on a set of issues around which the extractive sectors share the same core interests: managing and mitigating risks to human rights.  The Voluntary Principles process should see itself in part as a learning forum.   In this regard, the International Business Leaders Forum (IBLF) and Business for Social Responsibility (BSR) can together play a more effective “secretariat” role in facilitating the transfer of emerging implementation models and best practices.
Transcending Black and White Theology: 

The Emerging Grey Zone Illuminated by the Voluntary Principles

Let me turn from an assessment of the Voluntary Principles “at five” to its implications for the broader question before us as to the extent to which voluntarism can provide answers for business in managing human rights risks and meeting human rights responsibilities.  I am not going to try to engage in the theological debate in abstract terms, but instead offer a practitioner’s perspective.  At the risk of relying on quotations from dead Chinese communist leaders, the late Deng Xiaoping said it best when asked in the 1980s whether China was wedded to a socialist command economy in its pursuit of economic modernization: “It doesn’t matter if the cat is black or white as long as it catches the mouse.”   In this case, my view is that it matters less whether human rights initiatives are voluntary or mandatory; it matters more whether they can catch the mouse of encouraging corporate responsibility where possible and ensuring corporate accountability when necessary.

A pragmatic attachment to what works leads me to reject what I consider to be a false choice between voluntary initiatives and mandatory standards.   Instead, we should build a sturdy architecture of voluntary initiatives that supplement but do not supplant the mandatory pillars of enforceable national law – and in turn are reflected in and reinforced by international norms.

Such an emerging architecture can permit and should encourage the flexibility to meld voluntary and legally binding elements in the same structure.  The Voluntary Principles, despite their voluntary origins and character captured explicitly in their name, offer a fascinating example of such constructive flexibility and indeed ambiguity.   When BP succeeded in annexing the full text of the Voluntary Principles to the social and environmental impact assessment then incorporated into the final Tangguh contract, it gave them legal contractual status; in the words of BP at the time, it made the Voluntary Principles the “Mandatory Principles” in the context of that specific project.   A similarly binding status was achieved in the BTC pipeline project when they were incorporated into the legally binding Host Government Agreements (HGAs) with the three governments—as well as in the intergovernmental agreement among the three addressing pipeline security arrangements.   Now HGAs are a promising vehicle through which the Voluntary Principles can be implemented in new extractive projects through a binding framework. 

The Voluntary Principles can become an unusual if not unique hybrid model in the business and human rights arena: a standard and a process that remain voluntary in letter if not in spirit, but gain a dynamism and momentum which blur the distinctions and transcend the debate between voluntary and mandatory approaches.

Finding that sparkling grey zone between these black and white voluntary and mandatory poles of the spectrum depends on far more than the legally binding tools such as HGAs.   I believe that a voluntary initiative such as the Voluntary Principles on Security and Human Rights has a special responsibility to demonstrate its efficacy—voluntary or not—given both the importance of the issues it addresses and the broader issues it raises.   
The central challenge for the Voluntary Principles is to bridge the gap between these two poles, between being:
· A standard linked to a continuing multi-stakeholder dialogue increasingly focused on implementation issues, though without robust reporting and monitoring let alone enforcement mechanisms; and

· A set of legislated or regulated binding obligations with the force of law, but without regular dialogue and interaction among companies and stakeholders.

The Voluntary Principles can bridge that gap over its next five years by embracing two imperatives.   It must ensure the credibility of the process by bolstering its accountability and legitimacy.   It must also promote the universality of the standard without weighing down the current process beyond what the traffic can reasonably bear, short of a fundamental change in structure and governance.  The Voluntary Principles can—and should—deepen their impact among current participants and widen their reach to additional companies and governments at the same time.
First, the credibility of the process depends most significantly on the willingness and ability of participating companies to implement their voluntary commitments.   In my view, despite its avowedly “voluntary” character, the official process has been too deferential to companies in setting the pace and scope of implementation—with the result that its credibility remains on the line.   It is essential that implementation be demonstrated and communicated through the tangible steps that the companies are taking through their policies and in their operations.   
But that is no easy task, given the character not so much of the Voluntary Principles themselves but the nature of the extraordinarily complex and sensitive issues they address.   The fact is that Voluntary Principles are at the nexus at which corporate responsibility and human rights expectations converge with conflict and security realities, against the backdrop of national sovereignty.   The strictures of transparency and accountability to which companies are increasingly held on a range of human rights and other issues are very difficult to meet in this multi-dimensional context, and are complicated further by different governance and operating environments in different countries.   

As a result, the Voluntary Principles process is faced with tough questions to which there are no easy answers.   For example:

· How can monitoring, let alone verification, of adherence to the Voluntary Principles be achieved in practice—setting aside the theological issues that many companies would raise?    

· How can information, let alone data, be developed to demonstrate how the Voluntary Principles are invoked and implemented with respect to sensitive issues such as the vetting and deployment of security forces—or the use of force and the use and transfer of company equipment? 
The fact that the Voluntary Principles process has asked participating companies to begin reporting in broad terms on their implementation efforts is a key step in the right direction—and an acknowledgement that the credibility of the initiative must be demonstrated.   The initial picture provided by these submissions should be the basis of a defined reporting standard for the Voluntary Principles, one that the IBLF/BSR secretariat is ideally suited to develop.  

The lack of an accountability mechanism can also be overcome in part by a more vibrant, dynamic process through which the interchange among companies, NGOs and the convening governments provides de facto accountability through structured dialogue—both at the annual plenary and periodic Executive Committee meetings as well as through more informal exchanges.   That dialogue should be respectful but robust, with a willingness on the part of all participants to make clear the areas where expectations are—and are not—being met. 
The onus should be on the NGOs participating in the process, not just on the companies and convening governments, to ensure that the dialogue is substantive—and that it is sustained on a continuing basis between annual plenary meetings.    When incidents occur in a particular country involving security forces and local communities with implications for human rights, it is not just the responsibility of the companies in the process to answer tough questions—it is the responsibility of the NGOs to ask them.   There is also an opportunity for NGOs, both those inside and outside the official process, to report more on such incidents so that issues can be raised and lessons learned as appropriate. 
Just as the Voluntary Principles process is currently considering whether to define a more formal selection process for new companies, it may be necessary at some point to define its opposite—a deselection procedure to be invoked when it becomes clear to a number of participating companies, NGOs and governments that one or more companies are not taking concrete implementation steps.  The reports that will be delivered to the next plenary in mid-January will be telling indicators as to whether in another year or two it may be necessary to activate such a procedure.   In my view, the Voluntary Principles process—“voluntary” or not— will not be able to maintain its credibility without a willingness to act decisively in such circumstances.  
De facto accountability can take other forms as well—outside the process if necessary.   Participating companies which are unable to demonstrate commitment and progress both discredit the process and themselves.   They cannot assume that at some point sooner rather than later, NGOs will not revert to the “name and shame” tactics that the Voluntary Principles were meant to render less necessary on these issues.  Implementing the Voluntary Principles, however difficult, is a happier experience than facing critical media scrutiny and NGO campaigns—and a pleasant one compared to fending off Alien Tort Claims Act cases, as some companies have discovered.   These unpleasant alternatives should remind companies that there remains an alternative to corporate responsibility through voluntary initiatives: it is corporate accountability through courts of law and the court of public opinion. 
Other credibility issues pertaining to the Voluntary Principles should be addressed as well, among them the need to engage civil society and NGOs in countries of the South such as Nigeria, Indonesia and Colombia in local consultation processes with some representation in the global process itself.   Their engagement, however difficult to facilitate, will lend further legitimacy to the process.   More important, it will enrich the substantive discussion of issues that are too often discussed in abstract terms and not enough in the specific contexts where companies, security forces and local communities co-exist and sometimes collide.
Second, the standard has the immediate potential to become more universal.   As already emphasized, one way to achieve that goal is to make the process more inclusive by adding several additional home country governments and companies from both North and South countries alike—without diluting the focus on implementation efforts with the governments and militaries of the key host countries at the same time.  The current convening governments should attach a more urgent priority to this outreach, with the clear objective of adding several new participants within the next year or two.
Another way to make the Voluntary Principles a more universal standard is to embed them in multilateral frameworks where possible.   An important example is the commitment by the World Bank to use the Voluntary Principles as the basis of a conditional standard in its financing of new extractive sector projects in the wake of the Extractive Industries Review.   So too is the explicit reference to the Voluntary Principles in the draft OECD Risk Management Tool for Investors in Weak Governance Zones.  In the likely event that the Voluntary Principles remain in the final version of the document set for adoption in June 2006, they will then be officially recognized and encouraged by the 39 governments of the OECD—a significant development.  

My hope is that five years from now, the Voluntary Principles will have consolidated their position as the pre-eminent global standard on the specific issues they address—supported by a more global and inclusive process and supplemented by relevant multilateral frameworks.   I hope that they will also become a touchstone for socially responsible investors and the growing ranks of private sector financial institutions that now evaluate risk and responsibility in their investment decisions.    

I also hope that the sporadic interest in the Voluntary Principles on the part of non-extractive sector companies—those operating in heavy infrastructure, food, agriculture and others—turns into a parallel spin-off initiative that can focus business on a cross-sectoral basis on their responsibility to balance security and human rights.    Companies outside the extractives operating in conflict zones will find the Voluntary Principles to be highly applicable and adaptable to their operations in a number of countries.   The Voluntary Principles process should make itself accessible through the IBLF/BSR secretariat to those industries and companies that want to benefit from this established approach.  
Conclusion—Corporate Responsibility and Government Responsibility

Let me conclude with the observation that the Voluntary Principles will bear a special burden in the debate over business and human rights over the next several years and beyond.  They will be judged as a leading test case of whether a non-binding voluntary standard, linked to a continuing, government-convened multi-stakeholder dialogue, can influence not only company policies and actions but also those of host-country governments and security forces on the ground.   

The Voluntary Principles address only part—although a key part—of the equation of balancing human rights concerns with security arrangements in zones of conflict where business operates around the world.   That is the company part of the equation—their policies and actions—with the backing of their home country governments’ policy guidance and diplomatic engagement when necessary.    But the Voluntary Principles do not address the other, larger part of the equation: the responsibilities of the host country governments to respect human rights; uphold the rule of law; resolve local and regional conflicts; or provide for the transparent oil and mineral revenue collection and expenditure that are essential both to conflict resolution and good governance.   

The Voluntary Principles cannot of course achieve any of those objectives.   But they can contribute to and in some cases facilitate human rights training for security forces; accountability for impunity on the part of military, police, or private security; and approaches to community-based security that empower people on a local level to reduce the tensions that lead to violent intervention and human rights abuses.   These are very significant places to start—provided that other voluntary initiatives addressing broader governance issues and especially national laws ensuring accountability do their part at the same time.

Just as we should reject the false choice between voluntary initiatives and mandatory standards, we should also resist the notion that corporate responsibility is in any way a substitute for the responsibility of governments.   The Voluntary Principles on Security and Human Rights can help us understand both the possibilities and limits of voluntary initiatives in ensuring that business meets its responsibility to respect human rights within its appropriate sphere of influence.    
Yet the most useful contribution the Voluntary Principles can make now to the business and human rights debate and agenda is to quicken its own pulse, pick up its pace, and get on with the job it was created five years ago to do: to prevent human rights abuses and save lives in the all-too-many conflict zones where extractive companies continue to operate around the world.
