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The latest annual report from John Ruggie was released publicly last week. Professor Ruggie's final report is due in 2011, shortly after the finalisation of the ISO 26000 standard (due to take place later this year). These two developments (which are closely connected) are likely to provide an important turning point in the business and human rights debate.

This report represents yet another step towards a recognition that the "soft law" of human rights as it currently applies to business is "softly hardening".

In this Report, Professor Ruggie begins to set out the "guiding principles" that will assist both states and companies in "operationalising" his suggested framework. This framework consists of (i) "the State duty to protect against human rights abuses by third parties, including business"; (ii) "the corporate responsibility to respect human rights, which means to act with due diligence to avoid infringing on the rights of others"; and (iii) "greater access by victims [whose human rights are impacted by corporate activities] to effective remedy, judicial and non-judicial".

International "transactional"/project lawyers (and especially energy lawyers) can no longer afford to take the risk - and indeed this has been the case for some time - of advising investors only on the law applicable to the project (and its financing) without also advising on relevant "soft law" principles such as human rights. Compliance with these soft law principles is essential to make the project, in a word, "bankable". Even if ignoring such principles does not lead to formal "legal" sanctions, other important sanctions - which from a company's perspective may be just as "hard" - may follow. Such sanctions concern the reputation of the company, the financing of a project, the ability to sell the project totally or partially to partners (a means to finance), shareholder or other market reactions etc. Because of this, lawyers ought to be aware of these principles and draw a client's attention to the need to respect them.

So what is the next step? Although there is no suggestion that an international treaty should be negotiated on these issues - at least in the foreseeable future, this does not mean that respect for human rights by corporations may not "harden" through other means. In particular, through contractual obligations and dispute resolution mechanisms.

Arbitration cases have already taken a stance on issues of International Public Interest such as corruption (see "World Duty Free v Kenya" ICSID decision of 2006) which may lead to an investment no longer being protected under International Investment Law and even lead to the contract being declared null and void. Human rights issues are also featuring more and more in investment cases generally - especially those concerning essential public services.

Pursuant to bilateral/international treaties, arbitrators ought to provide direct protection to investors where investments have been jeopardized by a State (in accordance with the provisions of each treaty). Professor Ruggie notes that many BITs and Host Government Agreements (HGAs) contain clauses that may constrain a state's ability to regulate human rights and that were agreed to because "the Executive had not been fully apprised of all the possible consequences of BITs" (paragraph 21). It is not difficult to foresee that new BITs and HGAs, or revisions of existing agreements, may more explicitly take into account a state's duty to protect human rights and a company's responsibility to respect human rights. Professor Ruggie is encouraging this development by promoting the combination of robust investment protection with adequate allowances for public interest measures. To this end, Professor Ruggie is encouraging parties to engage in "responsible contracting" and it is anticipated that guidance (in the form of "markers") for states and companies contracting with each other will be provided as part of his current mandate.  But even before this occurs, one may wonder more and more how arbitrators will react - particularly in the context of the current debate and the work of Professor Ruggie and the ISO 26000 standards - should they be made aware that an investor has persistently or severely breached a recognised principle of human rights or where the strict application of an investor protection may lead to an infringement of fundamental human rights. Lawyers advising clients - regardless of where in the world those clients are based or where they do business - must be aware of this.

The challenge in this context is to reconcile the legitimate protection of investors and investments from arbitrary state interference and unfair practices with the need to protect and respect internationally recognised human rights norms. The work of Professor Ruggie is providing important impetus in this area. How this will impact upon the resolution of disputes (and particularly investment arbitrations) remains to be seen. Arbitrators have previously recognised corruption as an international public interest principle with profound effects on the validity of investor/investment protection.  It is worth asking ourselves whether, and in what circumstances, arbitrators might one day make a similar determination in respect of fundamental human rights?

