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1. Opening remarks

By Sune Skadegard Thorsen, Chair, ICJ Danish Section
Dear Colleagues, Friends, Ladies and Gentlemen

It is a great pleasure as chair of the International Commission of Jurists, Danish Section, to welcome you all to this event. The - first of its kind – Conference on the accountability of business in relation to human rights since the appointment of the first UN Special Representative on the subject. Prof. John Ruggie is occupied in a meeting in Washington DC but sends his regards and has expressed keen interest in reading our deliberations. 

With the kind assistance of the Danish Peace Foundation we have thus ensured the recording of the conference and its subsequent transcription – Therefore:

If you wish to comment or address the subject please speak loudly and clearly. If you do not wish to be quoted, please say so. We promise to respect such wishes. Also we will make the report publicly available when edited. 

Not only is this conference the first of its kind; it is also unique in its set-up. Business organisations, Government Institutions and NGOs have joined to invite their respective constituents to share their views - a true multi-stakeholder event. 

I wish to thank:

The Amnesty Business Forum, Denmark    

The Danish Bar and Law Society

The Danish Industries                      
The Danish Institute for Human Rights          

The Danish Peace Foundation

The Global Compact Nordic Network 
The Industrialisation Fund for Developing Countries 

The Ministry of Economic and Business Affairs, 

and the  Human Rights Unit at the Danish Ministry of Foreign Affairs 

for their good will and participation in making this day possible.

Also thanks to Politiken for hosting this event.

We are here to commemorate International Peace Day instituted by the UN General Assembly in 2001. Before 9/11; before Afghanistan; before Iraq.

But what do human rights have to do with peace? – And what does business have to do with peace?

It is important to keep in mind that the human rights were conceived and designed just after the Second World War, the primary goal being to create the necessary conditions for peace, stability and prosperity. However, only in the past fifteen years – after the end of the cold war – have human rights re-established themselves as a vision and means for peace. Most notably; the UNDP has shifted its focus on development to a human rights based approach. 

Similarly; business focus on human rights has the potential to contribute radically to the fulfilment of the vision of peace and stability, where mutual respect for the inherent dignity of each and every human being is valued. The vision is not only achievable. It is highly desirable for the billions of people living in total exclusion from the conditions that each of us in this room enjoys; and it is equally desirable for the corporations of this world – even those that only consider the economic bottom line.    

And business has the potential to bring about such change. 90 per cent of the global economy is related to business. Whether “social” or “liberal”, market economy models have taken over all regions of the world. Realistically speaking, money is power. We can help to ensure that power is exerted in a responsible manner. Clearly, human rights can be employed in the definition of such responsibilities, benefiting each of us as well as the many interested corporations – and thereby furthering the achievement of long lasting peace!

Today we hope to move the agenda established by visionary initiatives like Global Compact and the UN Norms a step further.

I am very pleased to welcome our guests from Switzerland, from England, and from Belgium and from more than a dozen transnational corporations. I would also like to extend a warm welcome to our esteemed guest, colleague and friend from Geneva, General Secretary of the International Commission of Jurists, Nick Howen.

Following brief views from experts Peter Thagesen, from Danish industries, and Margaret Jungk, from the Danish Institute for Human rights, I know that Nick Howen will lead us into to lively discussion on the subject of today’s conference:

“The Accountability of Business in relation to Human Rights”

I wish you all a very pleasant and inspiring afternoon.

2. ‘Business, Human Rights and Accountability’

By Nicholas Howen, Secretary-General, International Commission of Jurists

Ladies and gentlemen, we stand at a crossroads in the debate about business, human rights and accountability. There is growing acceptance rhetorically that companies should respect the rights set out in the Universal Declaration of Human Rights. 

The outstanding question is how to ensure that companies are responsible and accountable. This has become the acute issue over recent years. Are voluntary initiatives by companies enough? Or do we need obligation? Over the last couple of years the international debate on this question has become polarised and we have especially seen a controversial debate within the United Nations. 

Let me lay my cards on the table. I see no alternative but to move gradually towards developing a set of legally binding rules, a set of global standards about the ways in which companies should respect human rights. These should be rules that not only require states to ensure companies do not violate human rights, but which can also apply directly to companies when states are unwilling or unable to enforce them. 

I agree with business and lawyers and government officials that governments do have, and should have, have the primary obligation to respect human rights. No one is advocating shifting this primary responsibility from governments to business.

The point is simply to make businesses accountable when their actions seriously impact on human rights. When I say human rights, I mean the rights found in the Universal Declaration of Human Rights, all of which have been elaborated in human rights treaties, International Labour Organisation treaties and other conventions and documents. It is worthwhile going back and reading again the simple yet powerful Universal Declaration of Human Rights, the most authoritative human rights document in the world. It includes rights such as the right to non-discrimination, women's rights, labour rights, freedom of expression, assembly and association, rights to food, health, housing and education, the right to a livelihood, rights to liberty and to life, the right to a fair trial, the right not to be tortured or arbitrarily detained.

I see at least seven reasons why there is need to develop clear, common and binding global rules on corporate accountability and human rights.

1. Documented abuses and complicity

There is no denying the contribution that companies can make to the well-being of societies. Unfortunately, however, we also have no option but to recognise the sorry catalogue of past and present human rights violations committed by companies or human rights violations committed by governments in which companies are complicit. When we talk about accountability we must answer how to ensure the worst, and not only the best, respect the rules.

In Iraq, we have witnessed how some companies have been implicated in the torture or ill- treatment of prisoners. In Bosnia-Herzegovina there are companies who are discriminating against returning refugees by only employing Croats. In Burma, UNOCAL was well aware that its business partner, the Burmese Government, was using forced labour and torture to clear land around the Yadana oil pipeline. The deBeers group has admitted buying diamonds from rebels, knowing that this money funded these groups’ military activities and serious violence against civilians. The South African Truth Commission documented how mining companies in South Africa under apartheid helped the Government create a discriminatory migrant labour system for their own advantage and how they called the police into factories to brutally disperse striking workers.  These are just a few examples from many well-documented cases.

2.  Market forces are not enough

Some have argued that we should leave it to the marketplace - economic forces - to regulate the behaviour of companies.  This argument overlooks, however, that respecting human rights are not, unfortunately, always good for business. It is clear that companies can thrive in countries with abusive regimes, such as in South Africa under the apartheid regime, in Burma now, in Nigeria under military rule. 

We do need to move towards the idea of the triple bottom line: that companies should be judged in the market place on the basis of their financial, environmental and ethical performance. But human rights situations and business responses are too complex for the market to understand and respond to, to give a competitive advantage to those who act ethically.

3.  Need for binding, common benchmarks

We must go beyond voluntarism. Voluntary codes of conduct and initiatives have been important steps on the road to accountability but they're not enough. We need a mix of voluntary initiatives and legally binding rules. 

Voluntary codes can be useful: individual company or industry-wide codes, ethical programmes. They can build a consensus around some rights, such as not using child labour. They can build a culture of compliance, to a certain extent.  Some codes even go beyond the minimum human rights standards, which are set out in documents like the Universal Declaration of Human Rights.

Voluntary codes are, however, only respected by those who want to respect them. Too often they fall by the wayside when there is a clash against hard commercial interests. They can be easily rejected when faced with the harsh competitiveness of the commercial world. Studies of voluntary codes have shown how most codes leave out the most difficult rights for business, such as the freedom of association and collective bargaining.

There is a proliferation of voluntary standards that has brought confusion. The very best companies say to me they would rather have obligations and clarity than voluntarism and confusion. 

The history of human rights in relation to states is instructive - you cannot just have voluntary initiatives, you need a mix of enlightened voluntary action with binding obligations.  That is the history of progress on human rights in all spheres. 

4.  Victims’ rights to remedy and reparation

Victims of human rights violations need rights and remedies, not merely charity or philanthropy.  

We need to move from the good intentions of voluntary codes to the idea that if victims suffer and their rights are violated, they do have a right to compensation and restitution. A regime that emphasises legal accountability would incorporate that perspective. 

Providing remedies for victims is not about engaging in costly and drawn out court cases, but it is about building legal rights that encourage a culture of compliance, because companies try not to breach rules that bring consequences. 

5.  Inability or failure of host states to hold business accountable

We need global rules because most large corporations have outgrown the ability of many individual states to regulate them effectively. 

We find that the balance has often tilted in favour of transnational corporations.  Often the government of a host country is worried that tough regulation will scare away foreign direct investment. This is why the new economic order collapsed in the 1980s.  There is even less chance of governments holding corporations accountable in failed states, those embroiled in armed conflict or continuing instability or where the state has little effective control. Governments in countries where multinationals have their headquarters have little interest in holding companies accountable for behaviour far away from home. International law is not a substitute for effective national laws and policies. But international standards do help to provide common guidance to states, to harmonize rules at times of weak national regulation. International rules set minimum standards as benchmarks. And international law needs to step in where national law is absent or without peace.

6.  Why human rights standards? 

Human rights are the only existing internationally agreed expression of the minimum conditions we all should enjoy if we are to live in dignity as human beings.  It distils what is common across all cultures and adds advocacy power to those who are marginalised.  Only last Friday, heads of state meeting at the 60th anniversary United Nations Summit, again agreed just that – that they accept the corpus of human rights standards (even if they disagree about how and at what pace to implement them). 

Aspects of consumer law, criminal law, environmental law or corporate law can all help companies decide what they should do and not do. But only human rights standards provide the comprehensive normative guide about how human beings should be treated. 

7.  Power needs to be constrained by law  

A role of law is to balance power and obligations and to limit the arbitrary exercise of power.  Large corporations are beginning to challenge the traditional economic and political dominance of governments. 

Some states are dwarfed by the power of transnational corporations. Governments are losing authority up to supranational organisation bodies and internally as state functions are privatized. Human rights law and related law such as international humanitarian law (the laws of war) are evolving. Human rights law once only bound states. But we also have the laws of war, developed to bind not only governments but also armed opposition groups – non-state actors – who commit abuses. Human rights law is now developing to focus on new centres of power, as corporations emerge and are able economically to challenge many small states. 

The concept of the sovereign state has been eroded over 50 years by a growing acceptance that human rights laws should limit the way that governments can treat their people. The concept of the sovereignty of the state surely should not be replaced by the sovereignty of corporations - unrestricted and unaccountable. Law and human rights have to play their part in limiting the potential for the arbitrary exercise of power by powerful, yet unaccountable, corporations. 

There is an advantage in legal rules for many corporations. Those genuinely committed to respecting rights should have nothing to fear from international standards. But when rules are voluntary, the best companies lose out to competitors who make no investment in compliance with human rights. When clear minimum standards exist, those that do more than the minimum can rightly claim to be even more socially responsible. But now even the most inadequate voluntary code can be hyped by a company as a sign of commitment to human rights.

Ladies and Gentlemen, 

These are seven reasons why I believe there is a need for binding human rights rules relating to corporate accountability.  

The most enlightened companies do see that obligations and clarity are better than voluntarism and confusion.  They see that if they are spending money on corporate social responsibility, others should also carry such costs.  By having minimum standards, it is possible to move towards this.

Perhaps we need to return to a former age, a pre-capitalist period when the corporation was seen as an entrepreneur with a strong moral role in society. There is evidence that the great trading houses in Antwerp would send researchers to religious houses in Paris to help guide their actions. Even then there was a sense of the organisation being more than a profit-making machine. Should we learn something from this history? 

To sum up, we need global standards, which need to be legal and based on human rights law and standards. The controversy is on the table now. We have a set of Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with regard to Human Rights. These were drafted by a group of experts in the United Nations, called the Sub-Commission on Human Rights, after wide consultation with business, governance and civil society. They have brought everyone out into the open, those who have fiercely opposed the norms such as the International Chamber of Commerce and those that see these Norms as one important, imperfect step on the road to the human rights legal accountability of business.

The Norms do not change international law; they do not create new law. They bring together what already exists and point the direction towards a common, universal set of benchmarks. They are not the devil incarnate as they have been portrayed by some. They are a starting point. 

There are outstanding questions about how companies can put human rights into practice. Some businesses have recognized the value of the Sub-Commission’s norms and are testing how they can be put into practice – most constructive is the work of the Business Leaders Initiative for Human Rights (BLIHR). The International Commission of Jurists is also launching a new initiative. I am announcing today that we are setting up an expert panel of jurists to consider over a twelve month period when companies should be held complicit in the most serious human rights violations carried out by governments, that is international crimes such as war crimes and crimes against humanity. These legal principles will help to fill a vacuum. They will help companies understand when they are seriously at risk of being seen to be complicit in the most serious human rights violation. 

What divides some companies from many human rights advocates is whether human rights should be a matter of obligation or voluntarism. But what should bring us all together is the need now, for a common set of universal standards around which we can all agree and move forward. Then let us see whether voluntary initiatives are enough or we need to continue moving towards obligation. 

Thank you. 

3. Accountability and Human Rights

by Margaret Jungk, Senior Adviser, Head of Human Rights & Business Project

Danish Institute for Human Rights

The Danish Institute for Human Rights (DIHR) has done extensive work in the area of business accountability.  This afternoon I would like to share some of that with you: in particular, I have selected one piece of research which I hope will help to illustrate the approach of the DIHR to accountability, while at the same time adding some concrete information to help fuel our discussion with Mr Howen.  

I would like to start by giving you a little background to the research so that you can understand it in its overall context:

Since the late-1990s DIHR has been in a working partnership with the Confederation of Danish Industries (DI) and the Danish Industrialization Fund for Developing Countries (IFU) on the issue of human rights and business responsibility.  It is a true ‘working partnership’ in its approach: Peter and his colleagues at DI sit around the table with us at least 4 times a year to ensure that our research continues to meet the needs of the Danish business community.  IFU and DI member companies participate on a near-daily basis as research and testing companies, so that we can conduct our research and test the resulting tools directly in a company setting.  The result is a variety of robust human rights tools for companies, ranging from human rights risk assessments, compliance assessments, country risk analyses, supply chain checks, code of conduct builders and many more.

Before making any tools, however, we first needed to establish what constitutes an accountable/responsible company.  And in particular, since our target audience was first and foremost Danish companies, we needed to start by turning to the wider Danish public and human rights NGOs to determine what they expected from their national companies, and how they defined a ‘responsible and accountable company’.

The preliminary research for this involved an informal survey of Danish NGOs and human rights experts.  We devised a number of fictitious case studies – based on the real-life experience of Shell companies over the preceding 10 years – and ask the participants to explain where the companies’ responsibilities lay and why.  From their answers we were able to derive 4 basic ethical premises that were being used in the Danish community to define business responsibility.

1.  The first premise was called the ‘Power principle’.  Simply put, this argument says that the more powerful a company is, the greater its human rights responsibilities should be.  We’ve all seen this principle at work, particularly in NGO campaigns.  Think of the campaign against Shell in Nigeria.  There were actually three other oil companies working alongside Shell in a joint-venture operation in Ogoniland.  But Shell was the biggest, and so, Shell was the one that the NGOs targeted.  Shell was seen as the company with the most power to exert influence over the Nigerian regime.  

The power principle has some inherent problems.  The nature extension of the argument is that communities will prefer larger companies to smaller ones, since the latter would have fewer responsibilities.  Moreoever, the power principle simply doesn’t apply in other areas of ‘business responsibility’.  For example, we don’t expect smaller companies to produce lower quality products, or to treat their work force in a less-responsible manner.  Indeed, Danish companies, often amongst the smallest in the world, continue to be praised for the quality of their products and the manner in which they are produced.  Clearly, there are nature limitations to the ‘power equals responsibility’ argument.  

2.  The next principle to emerge from the Danish answers to our scenarios was called the ‘Actor/Action principle’.  This defines a company’s human rights obligations on the type of activity the company undertakes.  For instance, according to this principle, a media company would have greater obligations in relation to freedom of speech, while a pharmaceutical company would have greater responsibilities in relation to the right to adequate health.  

Similar to the ‘power principle’ one can observe traces of the ‘Actor/action’ principle at work in NGO campaigns too.  More noteworthy, however, is its appearance in the profile companies choose for themselves.  Take a brief look at the codes of conduct of many companies, and you will find traces of the ‘actor/action’ principle: Sonophone, a telecommunications company, has identified its focal areas as, inter alia, ‘freedom of expression and information’.  Arla, a company in the food industry, mentions its role in providing nutrition and advancing the right to health.  

There are some inherent shortcomings in the ‘actor/action’ principle, many of which might be glaringly obvious to you.  Namely, some companies will have to shoulder the most serious burdens of the world, while others will get off the hook quite easily.  In the Danish context, compare the obligations of a pharmaceutical company like Novo in relation to the world health crisis to a toy manufacture like Lego.  This would have serious business implications, with investors shying away from the former, if the ‘actor/action’ principle were drawn out to its full extent.  
3.  The ‘reciprocity principle’ is the third argument we heard emerging from the Danish public.  The basic argument is that the more a company gets out of an area, the more it should be expected to put back into it.  For example, if Shell gets more oil revenue out of Nigeria than Mexico, its obligations to the Nigerian community would be greater under this principle.  

In research, it’s always as important to note what you don’t find as what you do.  In relation to the ‘reciprocity principle’ it was interesting to note that we didn’t hear the often-cited adjunct of this argument: that is, the extent of business undertaken in an area determines some of a companies responsibilities, coupled with the extent of human rights needs in an area.  Accordingly, companies operating in Sudan would have greater obligations than those operating in Sweden.  As I mentioned, the fact that we didn’t hear this argument from the Danish public is noteworthy, because this principle, which we termed the ‘severity principle’, is one that Danish companies hear voiced very often when operating abroad.  Indeed, decisions to avoid establishing operations in countries like Sudan are sometime taken solely on the grounds that the human rights responsibilities could become too burdensome.  

This type of argument has interesting ethical and political extensions, which might be worth pointing out.  When a company is operating in an area of the world with poor human rights, and when the company in question is larger and more present on the ground than the government, then the ‘severity principle’ and the ‘power principle’ often link up to create the argument that the company has greater human rights responsibilities than the government itself.  Clearly such an argument is anathema to the human rights experts as well as the business community, and demonstrates the limitations of some of these ethical principles which are used to delineate accountability.  

4.  Lastly, from our Danish survey, we heard arguments, which we collectively called the Causality principle.  This principle ties human rights responsibility to a causal relationship.  Simply put, if a company causes a violation, it is directly responsible for addressing it.  In concrete terms, if Shell’s operations cause pollution in a river, which subsequently results in the death of 100 people, Shell is responsible.  

But that’s the simple version.  The causality principle gets much more sticky and complicated in the real world.  For instance, think of the issue of collective causality, in which Shell’s pollution, combined with the pollution of 9 other companies, results in the death of 100 people.  What is Shell’s responsibility then?  Or think of the issue of indirect causality: i.e. it’s not Shell that’s causing the pollution, but rather its major supplier is.  What is Shell’s responsibility then? Or similarly, it’s not Shell which has dumped pollutants into the river, but rather a government to which Shell has sold its product.  What is the company’s responsibility?

Now I’d assume that there are a lot of lawyers in the audience today who have come to hear our distinguished guest.  So it might be of interest to point out that this causal principle is the one that was cited most often in the survey, and it is also the one that ties most directly to the law.  The principle refers to a causal connection to human rights violations, and these violations are defined by the law - both national and international. So it would be almost impossible to talk about the issue of accountability without in some way referring back to the law.  One might argue that the law itself is at a very nascent stage in this field – both in terms of a willingness to confer responsibilities on companies and in terms of enforcement.  Nonetheless, the law serves as an extremely good resource in relation to identifying violations: international human rights law has been build up over the past 70+ years, into a corpus of over 80 treaties and conventions that serve to clearly lay out human rights, what they are, and under what circumstances they are violated.  It is the best resource to turn to when determining company responsibility based on causal connections to violations.  

But my enthusiasm for international human rights law has caused me to digress slightly.  If I’m to leave you with one point today, it would be this:  accountability isn’t just about the law.  The law simply isn’t established enough in this field yet.  Instead, peoples’ concepts of accountability are informed by a variety of ethical beliefs/principles.  Many of these principles have fundamental flaws, a few of which I’ve attempted to point out to you today.  Nonetheless, it is these ethical principles that are fuelling the demands of companies’ customers, community stakeholders, and indeed, even their employees, owners and shareholders.  Their expectations of the behaviour of their organizations aren’t yet captured by a tidy legal framework, but instead are often a mess of under-developed and oft-competing ethical principles.  And so we must remember: This is the real world that companies must operate in, and these are the demands that they must respond to, so until the law steps up to offer a better solution, these ethical principles are what we must address when talking about ‘accountability’.  

4. The Voluntary Nature of Corporate Social Responsibility 

by Peter Thagesen, Danish Industries

As globalisation increases, more and more Danish companies are doing business in countries that are very different from Denmark with regards to for instance human rights as well as other CSR-related issues like environment, employees' rights, corruption etc. The question is: Should we avoid trading with countries where basic human rights are not sufficiently protected - or should we rather increase trade and investment, showing the way and lifting human rights and environmental standards?

Georg Kell, who is the daily leader of the office from which Global Compact is managed, has put it this way:

"Corporate Social Responsibility is the companies' pragmatic answer when the government fails."

That is probably not the whole truth, but it is an important point, which underscores the need to keep in mind that it is above all the responsibility of the governments to secure the implementation of international conventions. However, government’s fail, and the world is not perfect.

Under such imperfect conditions, Danish businesses must show engagement and responsibility because we, as managers of companies, administer large resources and have a direct influence on many people's lives. People we meet every day. We have to show engagement and responsibility because our behaviour will always rub off on ourselves. 

1. The role of DI

To the majority of Danish companies, ethically responsible behaviour has always been a natural element of doing business. The new thing is that many companies now operate in markets where life is less easy than here in Denmark. Standing firm on your principles and values in a radically different business environment is a huge challenge, not least to the small and medium size companies that constitute 80 percent of Danish businesses.

It is one of DI's most important tasks to assist our members in exploiting the opportunities on the international markets and to guide them when dealing with the challenges that arise from working in a global world. That is why we see it as a natural part of DI's assignments to supply tools that help the companies handle the ethical challenges of globalisation. 

DI joined Global Compact four years ago, and - as is well-known - the ten principles provide a set of general guidelines on how the company can encourage the compliance with human and employees' rights, promote a better environment, and fight corruption.  

But unfortunately, Global Compact does not provide an accurate instruction on how to make sure that for instance the sub-suppliers in Bangladesh do not use child labour. 

2. Good ethics in practice

Therefore, DI has taken it one step further:

· We have cooperated with a number of companies to show how Global Compact can be implemented in practice.

· We have for a number of years been working closely with The Institute for Human Rights and The Industrialisation Fund for Developing Countries on how to assess whether companies' business practices are in compliance with the basic human rights principles. A practical web-based tool has been developed for this purpose based on Universal Declaration of Human Rights. Approximately 75 percent of the users are companies from other countries that Denmark. Yesterday the Institute for Human Rights gave a presentation of the tool in UNICE, which represents more than 20 million small, medium size, and large companies. Members are 38 central industrial and employers' federations from 32 countries. UNICE actively promotes and represents business in Europe. UNICE is also an active partner in the European Social Dialogue.

· And in June we presented the CSR Compass, which is developed in cooperation with the Danish Commerce and Companies Agency and The Institute for Human Rights. The CSR Compass focuses specifically on the role of the companies in global supply chains. It helps the companies demonstrate that they are meeting the demands of the customers. And it helps the companies with the difficult task of passing on such demands all the way through the supply chain to its own suppliers. 

· We have cooperated with the AIDS Foundation on a guide to companies that invest in countries where AIDS is widespread. 

I would like to point to the danger of only viewing the relationship between business and development through the CSR lens. In any discussion of CSR, it must be kept in mind that trade and investment in itself is facilitating economic growth and hence poverty eradication - a fact that has previously been largely ignored in the debate on CSR.

The voluntary nature of CSR is central to DI. In our opinion, the term "CSR" refers to the socially beneficial actions that companies take in addition to complying with the rules and regulations in the markets where they operate. CSR is therefore by definition voluntary. You can force companies to adhere to the law, but you cannot force anybody to uphold standards that are beyond the law. What you can do is to put systems in place - such as Global Compact - that motivate companies to go that extra mile and also make it economically viable, even in an increasingly competitive business environment, to uphold standards superior to your competitors. 

It is important that we do not view CSR as an alternative to the rules of law. It is a necessary supplement when companies are doing business in countries where rules and regulations and their implementation are not in coherence with internationally agreed conventions such as the Universal Declaration of Human Rights. 

We support the view that CSR is a stepping-stone. A temporary phenomenon that is useful and necessary until all governments are willing and able to implement and enforce international standards. 

Obviously, it will take more than a few years - if ever - before all governments will have sufficient rules of law in place to not require CSR. In the ideal world all companies would have to fulfil the same high demands in areas that are today covered by CSR. That way no companies would be able to improve their competitiveness by not behaving engaged and responsible. 

But the problem is precisely that international conventions - and not least their administration - do not always secure for instance the human rights in some developing countries. And as long as this is the case, the best we can do - to companies as well as to development - is to make sure that as many companies as possible feel motivated with CSR on a voluntary basis. 

And fortunately CSR makes good sense to many companies - also in strictly financial terms - because you obtain positive branding of your products, satisfied employees; you attract ethical investors etc. Furthermore it is also proactive risk management.

Thank you.

Debate:

Sune Skadegard Thorsen (PANEL): 

More than 2000 companies have joined the Global Compact, but there are 90.000 transnational companies out there, which mean that there are 88.000 companies, which do not participate in the Global Compact. Is there any sense in trying to establish minimum standards? And remember, it is minimum standards for those 88.000 companies as well? 

Ulrik Graff Rasmussen: 

It seems paradoxically to hold companies to a stricter standard, or at least to enforce it in a stricter way, than for a sovereign state. That will be the case if you make binding rules for the companies. I imagine that you will find the companies as they transgress against environmental rules, or other rules that there might be for the companies, but there are no such rules for the countries. If, lets say, the US transgresses against human rights, who will fine them? No one will. There is no international police. But if a company transgresses against the same rules, we will fine them? 

Representative from Copenhagen Business School: 

There are two ways to present CSR, a philosophical way, almost utopian: that is the ethical and moral way, and there is the other way: that is the economical performance. As we know Milton Friedman said: the only social responsibility of business is to make money. Is there any way to synchronize these two different ways? 

Steen Shaumburg-Müller, University of Aarhus: 

Besides these big issues there are also some important technical problems, having a company violating human rights in one country. How to remediate that, if the law of that particular country does not really work, either because the legal set up is not functional, or because the administration simply does not function? Then according to which countries laws? And would they necessarily correspond? I sort of assume that they don’t, so there are all these technical questions, which are also quite important. Being a company operating trans-borders there will be a bunch of legislations that they will have to relate to, which makes it very difficult.

Sanne Borges, Danish section of Amnesty International: 

I think that we can agree very much with everything that Nick Howen has been saying today. That voluntary initiatives work very well for the well intentioned, but what about the not so well intentioned? And I would like to pose the question to the Confederation of Danish Industries; what would your view be on what to do about the corporations that actually take advantage of the fact, that some states are weak, that they need investments, and things like that? How can victims be remedied?

Morten Kjaerum, director of the Danish Institute for Human rights: 

I do agree on having some norms sometime in the future. There are a lot of strong arguments for that. What I fear is the lack of knowledge. When we look at the whole human rights movement in terms of implementation, we talk about a movement, which is around ten years old. We are still struggling with governments, with civil societies in most communities around the world, not really comprehending what these norms are about, and how to implement them, how to take them from the law book and into the local community. We see how these norms are not integrated into UN bodies, UNDP and others working on the ground in a number of countries, not to mention governments and others. And here we are trying to bring in another actor, which is even more alien to these norms. This is where we have quite a considerable barrier of ignorance that we need to address, in order to get some kind of support for binding norms in the business community itself.

Peter Thagesen, Danish Federation of Industries (PANEL): 

It is no secret that you can find companies taking advantage of the situation and violating different CSR related norms when they are operating in emerging markets, but you have to address the problem to the relevant body, which is the state, and that is the way that we have to deal with it. The best we can do is to encourage our members to behave ethically responsible. It is my impression that Danish companies have very high ethical standards, and I don’t know any companies that have actually taken advantage of violating human right in emerging markets. You can of course always discuss, whether it is because they are good people, or risk-management or whatever? But I really don’t se it as a big problem among our members.

Margaret Jungk, Danish Institute for Human rights (PANEL): 

I don’t think that companies will be held to stricter standards than states, because we are talking about modifying international human rights laws, so that it applies directly to companies. And at the moment international human rights laws do apply to states. The fundamental danger is that we have created a legal system, which sets excellent standards in principle, but has no enforcement mechanism behind it. If we are talking about a legal regime which is aimed at corporations then we would have to concentrate more on that enforcement mechanism, because everything else is in place in international human rights legal system, except the enforcement mechanism. And in relation to states it takes a pretty heavy enforcement mechanism to bring some of these states around and under control. Hopefully it will be a bit easier to find enforcement mechanisms, international courts and so on, that can bring corporations under a legal regime. 

As for the second question: we often hear that it makes good business sense to follow the more ethical practices of good corporate business responsibility. And it does in certain cases, but it does not in others. In some cases it makes good economic sense to employ slaves, because you do not have to pay them, but of course I could not be endorsing that. But there is a sphere where these two overlap, the ethical and the economical dimensions can be melted together, but there are also cases where they do not overlap. The role of the human rights groups at the moment is to make the business case where it can be made, and certainly it can be made in relation to some issues, the right to form unions, freedom of speech, educating the workers, those all do have a good solid business case behind them, and it does pay for businesses to get into these areas. But in other cases it is hard to make the business case for certain human rights, but none the less there are human rights and they should be upheld. 

To the final question; we do indeed have a serious barrier of ignorance with respect to human rights and I hate to advertise, but one of the things that the Danish Institute for Human rights has been doing is trying to work to break down that barrier of ignorance. We have worked for five years on trying to convert international human rights laws, so that it directly applies to companies. And then we have worked directly with companies to break those down to concrete standards and indicators, so that companies know exactly where they need to look for violations of human rights, within all aspects of their operations. So not just in relation to their own employees, but also in relation to the communities where they are buying property, in relation to their research and development practices, that might violate the rights of their testing subjects etc. So part of the educating process is simply the idea of breaking international human rights law down to where it is in the language. Use a friendly form for companies to follow, and that is the way, step by step, that we are going to get over this barrier of ignorance, that we are facing now. It is a long process and we are continually trying to develop tools to get around other barriers of ignorance in relation to supply chains and working directly with governments. It is being done by our institute and other institutions.

Nick Howen (PANEL): 

Governments will always have a far more complex and larger body of human right standards to enforce, as they should, and this goes back to not displacing the primary role of the states. Company obligations are in a second grade. If we take something like the right to vote, this is really a governmental obligation to ensure that people have the right to vote. But there will be some secondary obligation on the part of company to ensure that there is a free flow of information within the company, to ensure that people have knowledge about their political freedom, so there will be a secondary obligation. I am not really concerned about this displacing governance. 

The question about enforcement and implementation is interesting: what are we going to create to be able to ensure that companies at any level are bound in practice by whatever rules there might be?

This is not similar to the different levels we have, when trying to enforce human rights in relation to states them selves. Clearly within a country we need to strengthen the capacity of both the political process and the legal process, to hold corporations accountable to laws, which would translate international laws. And the biggest gap there would be is the difficulties which victims and others have, to actually hold corporations accountable for violations that happened in other countries in particular, but also in their own country. Things like the long delays, the huge costs of trying to take on the particular corporation that are being sued under a law. Before a judge can say “Go and sue a company in another country” and the other country says the same, or there is no resources for the victim to actually take in the case in some other country; and the problem of the corporate veil that you might try and sue a company in one particular jurisdiction, where the headquarters is, but the law says: well this headquarter has no direct relationship to the actions that happened in some part of the world. You have to strengthen what happens nationally. 

In the end, at the international level, we will have to have pretty similar political and legal systems. We will have to have political forum in which the most difficult cases percolate out through the national level or a regional level, to an international level. So that political pressure can be applied, both on a government directly to hold a corporation accountable, and if necessary directly on a corporation. We will properly also have to have something, which we haven’t really thought about, that is some sort of complain mechanism as a last resort, to deal with the very few cases, which we percolate up to the final international level. In that sense a mix of law and politics is not different between governments and business. We are certainly not talking about needing to have tens of thousands of inspectors in every factory in the same way that there aren’t inspectors in every prison to make sure that governments comply with these rules. I think at the moment we aren’t able to bring together the “should” with the money. We aren’t able to bring together the argument that ethical companies should comply with human rights, with the economical driven reasons why companies should, because of the reasons, I mentioned before (ed.: Nicholas Howen’s speech).

Sune Skadegard Thorsen (PANEL): 

I agree with Morten Kjaerum and I think that the awareness issue is dealt with in Nick’s answer; that we need some voluntary rules before they become binding, if they should become binding. This would create awareness for companies on what are human rights, and that is the first barrier. Human rights are often understood as torture, which has very little to do with business life. The rules should be simple, but phrased to business; and this also relates to the question, why the legally binding standards are not binding on states, but should now be binding on corporations. True, of course you should not have such standards; and the UN norms, in my opinion, have a lack there, because they do take in the precautionary principle and other standards, that are not yet legally binding on states, but merely declarations from states that they would like to work in that direction; and you cannot make those legally binding for companies. My advice to business would be to go back to the International Bill of Human rights that were re-declared universal and binding for any state in the UN Summit this year; and learn those 32 rights. Business, we should explore; what are the minimum standards for us in each case. Have that written up, and then you will have a guideline for how to approach human rights for business. 

That brings me to the last question of moral and the money issue, how you can synchronize those two approaches. This is exactly where you can synchronize it, because it will give corporations huge savings if they did decide on a level playing field. Today you see millions and millions of dollars running into codes of conduct that have to be implemented throughout the companies, and they are all different. So you have different systems build up within each company, and by the end of the day, you will have spent far more money, than the full budget of the UN for several years, just to create those internal institutions that have no actual reflection into the UN instruments. So create this simple body of standards, have the level playing field, and business will be well off just following such minimum rules. You can easily do that, and then do whatever promotional work you want to do on top of that in the sphere of voluntary initiatives. If not, you will be following the agenda of the media and of NGOs every day for the rest of your corporate life. You will run around, and there will be new issues coming up the next day; you will have to respond, and you will not have any reference to respond adequately to those issues. I think that there is a very clear business case in working toward binding minimum standards.

Gregory Lamar Smith, US attorney working in Bech-Bruun, Copenhagen: 

In my former practice in the US as a trial attorney and consultant on CSR issues, I developed a modest expertise or familiarity with the alien tort statute in the US, around international human rights claims. I would be interested in hearing non-US perspectives on that statute, and the litigation around it. I have personally very mixed feelings about it; on one hand I think that is an effective instrument for getting attention from corporations on these issues, changing their behaviour. They often approach it as a risk management issue, and not a CSR issue. On the other hand, as a human rights advocate, I think that US judges may not be the best people to be making decisions about what international human right standards should be. They have rejected the universal declaration as a source of law, etc. 

Steen A. Christensen, Danisco: 

I think, to have binding standards could be okay if jobs were made through World Banks or UN institutions; in that case you will have to follow legally binding standards. There would be a business case. But to put it on business without any institutions to head it on, it would not work. Voluntary is okay, because then it is business themselves who decides their strategy, and work on that. And they put it on voluntarily because they think, there will be a business case anyway. 

Claus Frier, Novozymes: 

Margaret made the point, that you have to be careful not to reduce CSR to pure law, and I would like to ask if there is a danger in reducing CSR considerations to compliance or non-compliance, because you reduce human rights principles to codes of conduct?

Lucy Amis, IBLF, London: 

On the whole business and human right debate, we are at the very evolutionary stage. Peter, I understand your point about voluntarism, but I doubt that all Danish companies are perfect; I suspect that it may not be true. I think that the issue with voluntarism is critical in those countries where the states are either unwilling or unable to enforce the law, and in those circumstances voluntarism falls down. So there is an issue there that needs to be addressed. How that is addressed is another question, but you can’t just rely on the fact, that voluntarism will solve that problem, because frankly; it doesn’t. 

But my point is more to Nick, - you seem to imply that down the line you are looking more towards a mandatory approach, but in the short term you are looking for an agreed set of principles, that everybody agrees on. Have you given any thoughts to how that point would be reached, and do you have any comments on what you’re thinking with respect to how the SRSG (Special representative of the Secretary General) process should take on?

Nick Howen (PANEL): 

The alien tort claims act was of course created in another age, when the younger nation of the US believed in international law, that the laws of Nations should be enforced within the US. That it is probably both good and bad. It is not particular effective from a legal point of view. But the application of power have been huge, partly because it has been the only jurisdiction in the world, it is also negative, because it is a fact, that there is almost nothing happening in terms of using the Courts around the world, to be able to challenge the behaviour of corporations somewhere else in the world. The fact that we are still talking about the Cambior case in Canada, a couple of cases in the UK, nothing really in Continental Europe except the mirror image of the “Total-case in France which is being fought through existing law. People have not understood that you actually cannot use the law at the moment to hold corporations accountable for what they do in other jurisdictions, and we need to have a whole project that looks at these gaps and the procedural questions about law.  

We are reducing corporate social responsibility to a question of compliance or non-compliance. Again, it is the same as Governments. There are many Governments, and Scandinavian governments in many ways are good on this, where they seek to go beyond the minimum human rights standards, which bind them. It is the same thing that we are talking about, setting minimum standards, which are in force, and that are encouraging the incompliant through voluntarism. 

The question of institutionalising binding treaties: you need to have some institutional place where companies can get more and more help to the same extend that you have more and more legally binding rules, and we will have to somehow create that capacity. Maybe the UN is a good place, but that will need quite some discussions. 

To Lucy’s question: How do we reach the point where we have at least a common set of universally agreed soft rules or recommendations of how a company should behave? I think that it is the way that we are going. We need to see that the polarization that we had over the last year, was a false polarization. It looked as if all business was at one side and all civil society was on the other, but it is not like that. There has been a continuing dialog between those who were at the Social Forum, where I was earlier on this year; some talking about dismantling power of multinational corporations, and the international chamber of Commerce and International Employers Federation, who talk a very radical line, on the other side. In my experience we have a middle ground now of a sufficient numbers of businesses and a sufficient numbers of civil society actors, who say: let’s ignore the extremes, find the middle ground, and actually move forward as a group. It is the same as politics, where you need a majority to be able to push forward. This sort of gathering is very important to help push towards that. I had lots of discussions with BLIHR, they are very cautious about the question of standards, so it is a political work to build that majority. I think that the special representative of the Secretary General on Business and Human rights, John Ruggie, is a critical part of this. Why? Because the agreements in the UN that we would even have this sort of super international expert on Business and Human rights was an incredible breakthrough. It symbolized the creation of this common ground, because those who are at the extremes came together with some of those who originated this, to agree a compromise within the UN on a mandate that not each individual organisation would have wanted it, if they could get what the really wanted. But they could agree. So he really symbolizes that common ground. But it is very important that John Ruggie does not just recreate the Global Compact. He needs to come out very clearly, articulating what is the lowest common denominator on CSR, namely that companies should respect human rights. He is not saying that yet. Secondly he needs to show the clear blue water between the best practices approach of Global Compact, and what he is: a representative of the UN Commission on human rights, which is all about human rights and accountability. So no matter how much he wants to get into the area of what is happening out there in practice, he must actually take a position, which does no harm on the issue of accountability, and that, I would hope, could even push the debate forward.

Sune Skadegard Thorsen (PANEL): 

I truly support that. I have been an adviser to the BLIHR for three years now, and it is interesting to se Morten Kjaerums awareness issue in that perspective. 10 companies coming together, sitting and discussing human rights in closed meetings every 3 months, and suddenly there is an understanding: yes, we do need some common denominator to speak from. 

It is fine that we make a lot of progressive initiatives; that we make programmes in Africa that support human rights, that we support the right to health proactively, as Novo Nordisk and Novartis do, but we would need to define what is the absolute minimum, and I hope that it will be a part of the BLIHR two; that there will be some work going in that direction at least. They are also in contact with John Ruggie who probably will be leading this process from the UN perspective.

In terms of the Alien Torts Claims Act, it is wonderful that it has been there. It is great to see companies that have allegedly done really bad things being held accountable to what they have been doing. The Supreme Court has restricted the scope of the Court for the Alien Torts Claims Act, and it is only egregious human rights violations that you can be taken to Court for. So it limits very much the scope. I will also point out that Canada just enacted this summer their bill that implements the Rome statute into the Canadian law, and they specifically points out that you can hold corporations, their board members, responsible under Canadian law, for human rights violations, also in other countries. This is an interesting development; if a Canadian company is participating in human rights violations anywhere in the world, you can take them to court in Canada. This is what happened with the Alien Tort Claims Act, so there is an open avenue to take e.g. large mining companies in Canada to court now. That will also create an atmosphere that we need more global rules.

Nick Howen (PANEL): 

By early next year we will be lounging an international expert jurist panel on business complicity in international crimes. The purpose is to have senior jurists from around the world, looking at emerging a new international legal principle on when you can say that a company should be or is complicit in the violations of the worst kind: genocide, crimes against humanity, war crimes, carried out by states. These don’t really exist, yet we have the word complicity that has not really been giving meaning yet. We will help to move towards legal parity, but we will also help companies here and now to recess when they are at risk. So it will have a practical impact, and it will build on the work that The Danish Institute and others has done already on these areas. We will be looking at the way that complicity is already used in criminal law, in corporate law, in environmental law and bringing them together. That will be around for one year and then we will report at the end of next year.

Margaret Jungk (PANEL): 

On the Alien torts Claims Act. You mentioned that it was very effective for companies to sit up and take notice and actually look at human rights as a risk issue, which means that they were really addressing human rights as in their own self-interest. So many times when we go into companies, we see that the human rights issues, and the CSR issues, are thrown into the PR-section of the company. That means that only the issues of child labour and other things that could hit the media are dealt with, and that those departments never get the attention of the Board of Director’s level. But if they are dealing with it as a risk issue, and if it is starting to be embedded in their legal departments, then the companies are starting to take a more holistic look at human rights, and dealing with it in a much better way, as if they were simply looking at it as a CSR issue. So in that sense it is at excellent move forward for human rights as well. 

Steen from Danisco said that a good business case is simply if the World Bank and the UN and others put into their contracts that certain CSR elements are necessary, and they certainly have done that, as well as some governments, like the Belgium government have certain labour and other criteria that the business have to show that it can speak to, before they can even bid for a contract. So the business case is there already in a limited sense when bidding for certain organisations. 

It is indeed important not to loose sight of the ethical principles of the whole accountability issue. But at the moment, the ways businesses have to address the accountability issue, they have a lot of different things on the table, and one of them is the legally binding issues, the Alien Torts Claims Act and other legal responses; but they need also to address the arguments from their public, from their shareholders, owners, employees, and those become those sticky ethical arguments, that often become conflicting with each other and often do not have very solid answers for them. That is what they are dealing with on a day-to-day basis. If we added a legal element to that, it would make them much easier for companies to follow, and it will make both the public and the companies themselves think through all of these ethical arguments better, because they become codified and written down, and therefore more solid; but legally binding principles, as well as ethical principles, because the law ultimately is codifying ethics of society. The process that Nick is trying to put forward would certainly help in the Danish public with all of its conflicting notions of accountability, to think through this process as well and codify its ethics for its own companies.

Kyoko Sakuma, consultant working in social responsible investment: 

The financial industries today are really going through a huge challenge of how not to entangle themselves in ethical issues itself, but how to move to sustainability issues. It is really looking into the bottom line instead of focussing only on Human rights. For the financial analyst and financial investor it is important to look at the long term. I have the impression that we have been focussing mainly on the Human rights abuses of big companies perhaps, but there might be a positive reason why 88.000 companies decided not to join Global Compact. Such reasons could be because within the existing legal frame work, judging their own ethical values, they can implement their human rights in an ethical frame work, even if their employees are more that 50.000; and I have seen many undiscovered companies like that, particular in small and medium size companies, and it is important to look into this kind of small and medium size companies practices; what made them decide to implement within the existing legal frame work, to go forward or to decide to practice human rights on their own value judgement.

Sune Skadegaard Thorsen (PANEL): 

As I define corporate responsibility, you have corporate social responsibilities i.e. towards people, you have corporate environmental responsibilities towards the environment, the external environment especially, and you have corporate economic responsibilities, which would be profit, but also corruption and other economic issues, where you have a responsibility as a company. And all three elements are needed to contribute to sustainable development. But we take in human rights as the social responsibility defining the minimum there. The development organizations of the world have also decided in order to contribute to sustainable development; you need a human rights environment. By taking in human rights as a company you will automatically contribute to establishing economic development, and possibly also environmental development. However, that link has not been established yet. 

Regarding the small and medium sized companies or enterprises, there is a lot of very good work going on there, and a lot of it comes from highly regulated societies, as the Belgium, as the Nordic Countries as well, where we have most human rights regulated already. What issues do we face in Denmark; we have discrimination of women in management, we have discrimination of ethnic minorities, we have forced membership of Unions, but that is pretty much it. Of course we have to address those issues under a human rights regime, but then you will have to take it through the company wherever you operate, and you face human rights challenges in Europe too – 10.000 cases with the European court of human rights demonstrate that. 

Thomas Gürber, the Swiss Embassy in Copenhagen: 

It seems clear to me, that when we look at the normative and procedural challenges linked to this interface the main forum to which we have to look is the UN; obviously on their many instruments and mechanisms, by which the discussions can be developed further. But apart from the UN there is also the WTO within which this discussion has been developed, and which has a fairly strong institutionally mechanism to actually settle disputes, and which also has an interface to actually produce prudence linked to this interface. And it seems to me that the discussion between what is happening in the UN context and within the UN structures, and discussions about the gradually evolving prudence within the WTO context, are not as well connected as they could be. So my question is; do you see a need to improve the interplay between these two institutions, and if so, by what means could this improvement be made?  

Nick Howen (PANEL): 

There are probably a couple of dimensions; two which are clearly complex. One is the whole trade debate, regardless of whether it is WTO, but the whole trade debate and access to markets, and certainly within the WTO context the impact of the TRIPS and other agreements. That whole debate is closely linked to business activities, so it is obvious that this has to be brought together. But secondly within the WTO it is clear that the WTO as such is not a vehicle at the moment with which this debate about Human rights responsibilities can possibly be taken forward. I think that it is rather a place where at the very most we are seeking to make sure that the decisions that come out of the dispute resolution mechanism do no harm to the debate about Human rights. To the extend for example arguing that when the dispute resolution mechanism makes its decisions it can take into account other international obligations which states are bound by, which require them to prevent certain impacts, and that those certain obligations include Human rights. But it is at a very early stage, and we are nowhere near having a full debate on this within the WTO. We are not even having the arguments anymore about the relationship between human rights law and trade law. Whether or not human right laws in some cases trumps trade law.

Sune Skadegard Thorsen (PANEL): 

I am not as pessimistic. I know people from the WTO that are very interested in this area, but of course they would like to se business contribute to that thinking; the discourse is forming slowly within the dispute resolution unit there. And further more, I se the whole WTO mechanism as one of the mechanisms that could be duplicated, if you talk about human rights and business mechanisms holding companies accountable. So certainly, I think, that if the Swiss government has ideas to bring those two parties together, that would be wonderful. We need some governments to work on those issues. David Kinley from University of Sydney is doing a lot of work on trade and human rights, and has very good talks with the WTO, and I know that all the finance institutions have the same talks. 

Anders Paludan Møller, IFU: 

The main purpose of the discussion topic today - human rights, international law etc. - is that as many people as possible in as large parts of the world as possible, should benefit from this effort here. Now, the term: business and companies is used very generally, so I would like to ask whether you have a feeling of, or do you have any analysis or investigations made on, whether there are any types of companies, more than others, where a real effort should be made, in order to lift the standard a lot. Is it the big transnational companies? Is it the small and medium scale enterprises? Is it the western countries that are locating their business in developing countries? Or is it the companies in the developing world, where there is really a need to increase the standard? If that is the case, do you then have a strategy, or would you propose a strategy how to reach such different types of companies, in order to get a really big move and lift upwards?

Margaret Jungk (PANEL): 

If I had to group the types of companies where this human rights issue should be emphasized more than in others, it would probably be as: 1) Companies with extensive supply chains in developing countries, because that is where you find quite a lot of the human rights abuses being committed. 2) Investment funds like IFU, companies that invest in other companies or in other governments, because they can affect a lot of chains through placing certain requirements or demands on the other companies. 3) Companies also in strategic industries like oil and mining which will always have to have direct relations with the governments, have more extensive human rights issues to consider. You did mention small and medium size enterprises vs. the very big global actors, and I think that the debate have overwhelmingly focused on the global actors, and probably that is because of the issue of power, that they do have the power to affect more changes than the small and medium size enterprises, but perhaps that has distracted the general public from realizing that these SMEs do engage with human rights issues on a daily basis as well, and you can certainly find human rights violations within even the smallest companies. You might be talking about a much smaller sphere of human rights generally, as they relate to their own employees, because they don’t tend to have the more extensive impact in terms of land purchase that might violate indigenous peoples’ rights or disruptions to the community, or taking too many resources away from the community. Issues like that tend to be embedded more in the larger companies, but even so I would encourage us not to overlook the SME’s as having to engage in human rights issues too.

Sune Skadegard Thorsen (PANEL): 

I think that it is very important that we do not drive this agenda as a North/South agenda. And that is what I am hearing: that we should look at those companies that have supply chains in the economic developing world. If we continue that approach we will de-link the whole Latin America, the whole Africa, and the whole Asia from this debate. We have to look at our own practices, and there is no doubt that a human rights review in any Danish company would reveal human rights violations; as it would in any other country; in the US we have huge problems in terms of the right to paid holidays, union rights, and a lot of issues that goes for every country in the world; we have to be very specific about that when we present this, especially when there is   participants from economic developing countries. The members had a lot of discussions in the Sub-Committee for Human rights coming up with the norms; whether it should only be Multinational/Transnational companies, or it should be both transnational companies and any other business enterprises. They ended up including all, because we are talking about minimum standards. It is evident that no matter what country you are in, you are able to fulfil these minimum standards. It is actually a lot easier if you are a small/medium size company, because communication internally, the assessments and implementation are far easier if you are fifty people, than if you are ten thousand people. In my opinion we have to stay focused that this relates to business as such. It relates to business wherever it operates, but the challenge is to make those principles so understandable and so legible that every company in the world can actually understand it and apply it directly to their business; that is where we have the challenge.

Darriann Riber, technical adviser in the Ministry of Foreign Affairs: 

We have talked about some of the barriers: is it ignorance? Is it because it is not a business issue? Are we talking about lack of tools, or are we actually talking about the wording? Is risk-management the most appropriate word for it; for some businesses? Are human rights something that falls between the structures and the organisations: there is no ownership to it within the businesses because they cannot fit it in to whatever structure they have in place? 

We are all probably shareholders, either directly, or in pension funds. The role of pension funds in this area could also be interesting. We are consumers as well. The role of consumers in this regard, is also something to talk about. And not least the role of the media, because if we did not have the media, with an interest in this, would we then actually be talking about human rights and business in the first place? 

Sune Skadegard Thorsen (PANEL): 

Shareholders constitute a huge pressure group. Most pension funds today are coming up with codes of conduct and they have to come up with one standard, and they have to base those standards in international human rights, because if not, they cannot operate these internationally, so they do that: they take in core labour rights which are part of basic human rights. Social responsible investments – SRI - have been and are a huge promoter of basic human rights. Consumers; the Copenhagen Centre is arranging a seminar later, next week I think, on the influence of consumers. What I have read so far is that there is hardly any influence, except that consumers are also employees, consumers are also shareholders, but we do not stop buying McDonalds if they do something, we do not stop buying Shell products. Only in Germany Shell have experienced that, and only for a short period. So the buying power from consumers has probably not that strong influence. All the companies that I have worked with mention the employees as the most important factor. We need to motivate our employees; we need to retain our employees and we need to be able to attract the very best employees. And those employees can choose between jobs and the company that they want to work for, so we have to create, also more than basic compliance, an identity of the company that can attract these kinds of people. The EU are looking into this issues, they had the Multi-stakeholder forum on CSR which was, I regret to say, a flop, probably because EU tried to take in a lot of stakeholders, who came up with virtually no outcome. However, the human rights development within the EU is very interesting; they are starting to train all the employees working with the Commission on human rights, which is a very important first step coming back to Morten Kjaerums point: lack of awareness. Such awareness will be created within the EU institutions. It is in their policy that human rights have to be a part of any policy area in EU. If we get the new charter through, we will have a very strong backbone for human rights legally within the EU system.

Nick Howen (PANEL): 

The language issue: there is a problem because most human rights documents were written with states in mind. They sometime seem oddly when we are talking about what the obligations with companies are. Clearly all the work that has been done to make them operational for companies, by The Danish Institute, by Amnesty, by International Business Leaders Forum, by BLIHR and others, are really very important. I think that human rights people are beginning to talk the talk of business and understanding a little bit more. The problem of language, the problem of human rights documents being written for governments is another reason, because certainly the draft human rights norms were a first attempt at describing what these human rights mean in normative way, not so operational. If you describe these human rights principles in language, which can be understood, or which applies more directly to business, then you start getting over some of those hurdles.

With the role of the media, I think it comes back to the question of all companies or particular set. I can agree actually both with Margaret and with Sune in the sense that I think that Sune is absolutely right that the greatest danger is if it becomes a North/South debate by only focussing on the most degrading human rights violations that happens in countries of the south. However it is clearly also true, that because the media is attracted to the worst, to death and destruction, we have been able to really push this debate forward. So it is playing an important advocacy role. Clearly systematic discrimination happens in the North as well. I think we can probably harmonize both views to some extend. It would be interesting to actually work with the media to deepen their understanding of the issue, so that they are drawn to the issues more broadly.

Margaret Jungk (PANEL): 

One of the main barriers that we have heard, particularly from Danish Industry and IFU, is simply the time pressures. It sounds simple, but people in companies have to get on with the business of doing business, and they are not human rights experts, so human rights are seen as almost taking time away from their core business activities, which is why we have focused so much on making tools, so we can minimize the time it takes for companies to actually address human right issues properly; particularly given the fact that they can not all be expected to be human right experts. 

On the role of the media, we found that the media overwhelmingly focuses on these sexy issues like child labour, but there are very complicated human right issues that the media does not seem to be very well equipped to pick up and explain to the public. When you think about the issues of holding the identity papers of migrant workers, and the human rights implications of that; that they cannot leave the company, that they cannot go back to their own country, that they cannot pursue other lines of work, you get several human rights violations embedded in these activities, but it is difficult for the media to make catchy headlines, or to even sit down and explain to the public, because the public, in the media’s perception, has very short attention spans; so there is a flaw there in just the way that media has to portray stories. They cannot give a lot of time and space to educating on the more difficult and complicated human right issues. It becomes those very instant ones of child labour that immediately register as being a violation in the readers mind.

Another issue that we have found in some of our research, is that there is a proliferation of codes out there, and the companies are actually quite confused by which codes they should adhere to, and these are a lot of the voluntary codes, it is also the codes that their competitors are following, so there is quite a choice, and they are not quite sure which standards they should be looking for. Certainly that is something that Nicks proposal would address immediately. The more we get this embedded in the law, the more companies are going to have that one resource to turn to, rather than looking a thousand different codes.

Peter Thagesen (PANEL): 

Just a brief remark about what the EU is doing on this field. If you look at this historical agreement that the European Union signed with Russia in May this year, it consists of four spaces, one is the economic space which from our perspective was the most important one, but another one was actually a space mainly about human rights. This was the first agreement of its kind that we have signed with Russia, so very often you see that the EU actually tries to negotiate economic issues in combination with human rights issues, so to speak.

Morten Kjaerum: 

Of course there is a role of the media in relation to the awareness raising part of it, I mean, how well briefed are the journalists on human rights? But there is another dimension to it as well, and that is who holds the media accountable for violations? And that is one of the discussions that we never really get to. We always talk about the oil companies and all the nasty businesses in that regard, if you look at some of the major human rights violations in the last decade, the media played quite a instrumental role in Rwanda, in Former Yugoslavia etc., in creating divisionism, us-and-them dichotomy, which eventually led to the genocide etc. And what do we do? How do we actually address media? It is extremely sensitive, because we have to respect the fundamental right of freedom of expression as well. But there is an issue here that I think the human rights environment should look into. 

The other issue I would like to raise is; we have talked a lot about different actors, but no one here has so far mentioned the trade unions. Where are the trade unions in all this? In a Danish context we see that they are now starting to take a more proactive approach. It has been a little bit odd that for many years we have had a very vibrant good dialogue with companies, with Confederation of Danish Industries, but the other side, so to speak, has been fairly silent and not very vocal on some of these issues. And I hope that the trade unions will become more active players in this area. I was wondering if it is a Danish/Nordic phenomenon, or how you see the trade unions as actors in relations to the norms.

Nick Howen (PANEL): 

It is certainly true that on the international level some trade unions and some trade union leaders have been a little bit hostile to the idea of these human right norms. There has been a lot of misunderstanding. There has been a feeling that these human rights norms are trying to weaken, undermine or even exclude labour standards, that comes out of the international labour organisations, when in fact the human right norms bring as a whole corpus, unchanged and by reference, all of the international labour organisations basic norms. It has also been a territorial issue, where trade unions are very comfortable with the ILO process, where they are a part of the tri-part structure with trade unions, business and governments. While in the UN, where this has become an issue, they are neither comfortable nor do they have an official role. So they start to see this debate happening in the context outside of the international arena where they have been active. I think it has been very unfortunately and badly managed by human rights advocates and others who want to move forward in this way, that the discussions at the very highest level with the trade unions, have not gone on to be able to say that this agenda is actually the same as the agenda that you fight for; to ensure minimum standards for labour rights. 

With the question of the media, there are two issues. One is straight forward, when clearly individuals in the media are guilty of criminal act, they can be held responsible; so individuals in Rwanda who used radio stations to incite people to genocide are in clear violation of human rights law;  you must and should criminalize direct incitement into violence, when there is a direct link between the violence and the expression. That is not protected in any way by the right to freedom of expression. I think a more difficult issue is when you have complicity in a different sense; we have all seen the controversy about Yahoo, and I will call them part of the media even if they are not news outlet. The controversy of Yahoo having given information to the Chinese government, about private e-mail messages from someone who used the Yahoo network in China to inform people in the West about editorial meetings in newspapers that agreed that there should be nothing written about the anniversary of the massacre on Tiananmen-square in Beijing. I gave a comment to that on Chris Avery’s business, resource and human rights web site; and we will see how they respond to that. But clearly, in my mind this is not similar to the role that companies played in South Africa during the apartheid, when they invited in the police to break up and arrest trade unionists. It is controversial, because in human rights law international law trumps national laws, so to the extent that if a law in China is incompatible with international laws, it is unacceptable. And I would say that in a risk sense or political sense Yahoo, as a global company, should take account of that and ensure that it actually complies with international law, because Yahoo is responsible; well, we just comply with national laws and that is enough. I do recognize some of the difficulties that Yahoo faces in actually putting this into practice when they are faced with the national and the international law, but I think that they will find that their reputation could be seriously damaged if they continue to do, as companies did in South Africa during apartheid.

Peter Thagesen (PANEL): 

I can only say that I would also very much like to see the trade unions be more active in this fields; and as a matter of fact I am now a part of the steering committee, where we are discussing the tool that we made; the human rights compliance tool (red: the tool mentioned by Margaret Jungk created with the Danish Institute for Human Rights), so I definitely think that they should be more active and we should encourage them to be so.   

Sune Skadegard Thorsen (PANEL): 

I was there, as you (Peter Thagesen red.) were, with David Weissbrodt when he tried, to negotiate the UN norms; and ILO was there, and the International Confederation of Free Trade Unions; it was obvious that the labour organisations had a very strong feeling not to loose the good work they are doing in relation to core labour rights. And they had just managed to get the declaration through with the four core labour rights, and they were promoting that internationally. Of course it is a threat, now you get the whole wide area of human rights; but why did the unions not ensure the right to privacy of the employee’s long time ago? Why should this come with a new international treaty? It should have been ensured by the unions, so there is also this tension in it. The norms or human rights law bring along a huge variety of rights that the unions, until now, did not internationally ensure the protection of. 

The media are being kept responsible. We have one media representative in the BLIHR who try to establish a media branch initiative on human rights. It is very difficult; there is very little acknowledgement from the media side in terms of their own responsibilities. 

Karin Buhmann, Roskilde University: 

What are the possibilities of pending the acceptance on some sorts of binding norms on human rights responsibilities for business, and to move the human rights and business agenda forward through linking it more explicitly with the corporate governance agenda, especially given the increasing attention on human rights issues for business as a risk issue. Given that risk issues are something that are really spelt out in a number of the corporate governance instruments that have been promoted over the last few years. The most resent Danish recommendations as well as the OECD recommendations from 2001, which are more resent than the OECD Guidelines for Multinational Enterprises speaks more specifically on human rights; that the recommendations for corporate governance do address risk issues related to employees and the environment. And given that within the EU, it seems that the EU is moving stronger on corporate governance than on CSR. 

I would also like to hear your views on the fact that within the media for example, it seems that most of the human rights issues that are really noticed are the gross violations that hit the headlines. And as deplorable that the violations are, there are also lots of other human rights violations and human rights issues at stage within companies, including in Denmark and in Europe. It seems to me, from corporations and a lot of other people that I speak to, that the knowledge or the level of human right knowledge is very low. It seems that when you ask people about what are human rights, they will say free and fair elections, and that has nothing to do with companies, except to the extend that someone might think that they had such rights as shareholders, something about child labour and then it is something about the freedom to associate. And very often people will say that this has got nothing to do with any of the corporations in my country or where I am a shareholder or anything like that. And even if you look at The Global Compact homepage you have to make a few clicks, to find out that the principles of human rights is actually related to the Universal Declaration of Human Rights, and then to find out about the richness of human rights in that declaration. It seems to me that a lot of people don’t do that. They just se the heading of human rights, they se that there is a principle of human rights and say: Ok, we know all about that. And they do not go any further. So what could be the role here for people with a law background to do something, to educate the media, educate corporations, and educate consumers and everyone else about the richness of human rights?

Sune Skadegard Thorsen (PANEL): 

As human right advocates we totally failed. We have not informed our populations on human rights; we believe that we are well off in terms of human rights, so there is no need to inform our population. You have some kind of human right training in the High School, but the first thing is to explain to business people what human rights are. Everybody can do something; tell the teachers that you need human rights education in the schools. It is actually an obligation of each state to teach human rights in both primary school and in higher education. 

In terms of corporate governance these two agendas has been developing in parallel, and so far there has been far more focus on corporate governance that on social responsibility. What is happening in these years is, that these two groups come together, and they do discuss that part of corporate governance is corporate social responsibility. So part of the responsibilities that the Board has to steer the company - i.e. corporate governance - will include how they steer in relation to the triple bottom line, and that is including human rights as a minimum of corporate social responsibility. I see a very clear connection; there have been far more focus on corporate governance for good reasons - corporations have exploded in terms of size, there have been mergers, there have been a lot of development in that area, both in terms of business management, and a lot of scandals have put focus on the need for strengthening corporate governance. Of course I would advice any company when they work with corporate governance systems anyway, to take in the full triple bottom line, while you are reforming your systems anyway.

Steen Schaumburg-Müller: 

Maybe a little provocative question, I was hoping to get the representative from Dansk Industri to react to Sune Skadegard Thorsen, who said that there are actually a lot of human rights violations among Danish businesses, because you were saying that there wasn’t. Was that some kind of a PR thing? I agree that we are not talking about gross violations, but just human right issues. Are they relevant while working in Denmark or are they supposedly only relevant while working in other countries? Even if so, is it then strategically wise to say that now we are getting at the human right issues, but those are issues for ‘you’, not for ‘us’?

Peter Thagesen (PANEL): 

I do not think that I agree with Sune, as you might know, but regarding your question whether companies should take human rights conditions in to consideration, whether they work in Denmark or abroad; of course they should take it very seriously. And that is also why we are trying to make it as easy for them as possible, when they are working abroad on emerging markets. But it has also been mentioned several times, very often they are being active on markets which is very fundamental different from what they are used to, and it is a huge challenge to get the right knowledge out to the companies so that they know exactly which problems that they have to deal with. I have been living in Latin America, and when you se a small Danish company being established there, it is very complex for them and difficult to know exactly where to focus, not because of bad will necessarily, but because the culture is different. It is a challenge and it is very difficult to handle in real life, but of course they should do their best to fulfil all the principles that are mentioned in, for instance The Global Compact. And let me also underline that as a matter of fact I agree to a very large extent to almost all you have said. I have a very practical approach to how to handle the CSR, and I am still not convinced that this is something that you will be able to handle in real life. I know that also WTO has been mentioned. I have been able to follow a lot of the discussions going on in WTO, and this is just to show an image on issues that are much less delicate, how difficult it is to gain consensus about anything.

Nick Howen (PANEL): 

Peter, it is very important that you do not hide behind pure voluntary initiatives if you agree with my analysis. If you agree with what I have said, then there is an obligation on the Confederation of Danish Industry to be making a public position, which pushes this debate forward. By not pushing it forward, if you agree with the analysis, then you are actually doing harm to the debate.

Sune Skadegard Thorsen (PANEL): 

I think that we should close on this note.

Thank you all for an interesting afternoon!
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