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Some two hundred and twenty years ago a small group of men in Britain formed the  Abolition Society to fight for the abolition of the slave trade.  The Society, the forerunner of today’s Anti-Slavery International, may be accounted the first non-governmental organisation or NGO in the modern sense.   Its campaign encountered bitter opposition from the business community which described the proposed abolition as a crude and visionary project, urging government not to entertain anything that was so potentially damaging to the finances of the nation.

The abolitionists won the day and in 1807 the slave trade was abolished in Britain.  But the campaigners had also found it necessary to argue a business case, pointing out that the loss of seamen on the West Africa voyage exceeded in cost to the country the value of the trade.  

I cannot conceive that anyone today would need a business case to justify the abolition of slavery – for doing something that was so clearly right in the eyes of society. 

Yet what happened at that time set a pattern which has been replicated in principle to this day, a pattern inseparable from the subject of this conference.  We have over the years witnessed protest, led by NGOs, against business behaviour which is seen to violate society’s values, and a call for the recognition of criteria wider than simple monetary reward to govern business practice.  We have seen business resistance to this pressure, asking for a ‘business case’ to justify what the wider world thinks right, with that resistance ultimately overcome by reputational disaster or legislation. 

We have witnessed and are witnessing the evolution of a market, which is not a ‘free’ market, despite the glib use of that term, but a market bounded by moral parameters which have in no way diminished its dynamism or efficacy.  Indeed, without such boundaries it would not have survived.  And the challenge today is to extend those boundaries to match the values of contemporary society without which the market will not survive or deserve to survive.

The most important lesson from the history of the company is that the interests of all stakeholders other than shareholders have been protected by external pressure and legislation, never (with the rarest of exceptions) by corporate initiative.  The improvement of working conditions, product safety, the protection of the environment, and today respect for human rights by companies have all come about as a result of NGO pressure or reputational disaster rather than by foresight or initiative on the part of corporate leaders.  It is a process which has been wholly damaging to the reputation of the corporate world.

The boundaries of legitimate corporate responsibility and the principles applicable to the exercise of that responsibility lie at the heart of the debate today.  It is rightly perceived that such responsibility should be commensurate with influence and power.  

Since the ending of the Cold War, that influence and power have grown to an unprecedented degree.  The demise of Communism and the discrediting of state control of national economies brought an explosive expansion of the internationalisation of the world economy which we now call globalisation.  This was not new in principle, but was hugely different in degree.   It was now a world of privatisation with the company the key player.  Supermarkets and consumer goods industries spread their supply chains ever wider and deeper into the developing world, typically having several thousand points of supply.  Investors, foremost among them the oil and mining companies, could enter areas previously denied them by political or ideological barriers.  The transnational company has become the major economic player and there are few successful companies today which are not transnational by United Nations definition or whose fortunes are not linked to such companies. 

Companies were quick to seize their commercial opportunities; but they were unaware of and unprepared for the threats and risks they were to confront.  Together with the benefits of trade and investment they brought, they also brought collateral damage – to individuals, to the environment, to communities.  Whether directly or indirectly, companies encountered problems which we would now classify under the generic heading of human rights.  In their supply chains they could meet exploitative child labour, discrimination, risks to health and life, forced labour. The major investors could be involved in the spoliation of the environment, the destruction of communities, and, in a context of growing conflict and human rights violations, a need for security which was too often provided by ill-disciplined state security forces.  Simply through their presence companies provided economic support and moral sanction to oppressive governments.  Without appropriate policies and principles, company activity contributed to these problems and the accusation of complicity with oppression in pursuit of profit became a valid charge. 

A series of environmental and human rights disasters precipitated change.  I do not need to spell these out and therefore only briefly mention Bhopal, Exxon Valdez, Nigeria and Colombia .  While some NGOs who brought these incidents to the attention of the world might wish to portray themselves as David against the corporate Goliath, it would be wrong to regard the situation as one of good against evil.  While there are indeed wicked companies, good companies are principled entities, but their principles failed to extend to the full range of their responsibilities and the challenges they faced.

In the 1970s and ‘80s the environmental movement had brought increasing pressure on companies to recognise responsibility for their environmental impact and today that battle is effectively won in principle, if not in practice.  The human rights movement, although challenging companies on specific issues, had been slow to recognise the potential of positive engagement with companies in regard to human rights. It was not until the early 1990s, and then only in the UK and the Netherlands, that systematic approaches were made to major corporations to play a constructive role in supporting human rights in their operations.  The response was wholly negative and it took reputational disaster to bring a change in company attitudes.  Shell and BP, deeply damaged by their experience in Nigeria and Colombia respectively, and previously immune to suggestions that human rights were part of their responsibilities, now recognised the need for appropriate policies if they were to be acceptable in this new world.  Shell and BP are today world leaders in this field.  But it had needed Amnesty International to introduce the companies to the UN Universal Declaration of Human Rights (UDHR) and to the United Nations Code of Conduct for Law Enforcement Officials. Where, I wonder, were the company lawyers who should have been aware of the applicability of these international instruments to the companies they served and could have helped to avoid disaster?

With the full range of company responsibilities in a globalised world now on the agenda, a growing number of initiatives have sought to provide guidelines for corporate conduct.  A series of international initiatives, the most notable being the OECD Guidelines for Multinational Companies and the UN Global Compact, call for companies to observe their responsibilities for labour conditions, for the environment and for human rights.   These have been valuable in raising awareness of the issues involved.  They are based on the international framework of values comprised by the UDHR, the Convention on the Rights of the Child and the core ILO conventions.  It is a framework within which we can legitimately expect companies to operate.  But only a minority of companies adhere to the Global Compact, though they include some of the largest, and the OECD guidelines have proved an ineffective mechanism.   The initiatives are all voluntary, allowing companies to claim virtue by proclaiming adherence to them without ensuring that their operations are consistent with the principles laid down.  They have been inadequate in allaying the deep public distrust of companies, in enforcing transparency of operations, or significantly improving behaviour.  They are clearly not enough.

There are still sceptics who argue that the UDHR and its underlying values are a western construct whose application to the developing world is a form of neo-colonialism.   Such a view, with its implication that lesser values apply in the developing world, is in fact closer to western arrogance.  It is anyhow clearly invalidated by the support of UN member governments throughout the world for subsequently-adopted international human rights standards.  When I hear the sceptics I am reminded of Michael Ignatieff’s telling saying that ‘Relativism is the invariable ally of tyranny’.  It is also, I have found in my discussions with companies, the frequent ally of corporate evasion.   

World business today is essentially international.  While the manner of application of international principles will vary, the principles themselves – whether, for example, the right to life or care for the health and safety of employees – are a constant.   I do not believe corporate responsibility in principle is different for different locations or for different size of companies. Indeed, companies today have a greater immediate potential for good and harm than almost any other constituency.  In a world where inter-state trading arrangements militate against the interests of poorer countries, companies, simply through the exercise of their legitimate responsibilities, can, if these are based on principle, do much to diminish the economic inequities and political injustice that characterise our divided world and underlie its violence.

All of these strands have contributed to the debate on ‘corporate social responsibility’, or CSR, which dominates so many agendas today and provides employment to a growing army of academics and consultants.  The debate has been helpful in raising awareness of the non-financial responsibilities of companies.  But I know of no phrase which has done more damage to constructive thought or caused greater confusion.  It has encouraged the belief that a company’s responsibility to society lies in voluntary philanthropic add-ons, rather than the application of principle to all its activities.  It has bolstered corporate resistance to the extension of legal accountability and encouraged insistence on voluntarism as the way ahead.  It has added to confusion over the boundary between the responsibilities of the state and the responsibilities of companies.  In its proper definition CSR should not be an optional activity giving competitive advantage or marketing opportunity, but should represent a set of core principles which are the point of departure for any business and which condition the totality of its operations.  It should encompass a spectrum from the running of a profitable business to care for its social and environmental impact.    

Out of the fog which characterises the debate, there is danger of a dominant definition emerging which interprets CSR as a voluntary activity, a sort of philanthropic ‘add-on’ to a company’s core activities through which it addresses some of the broad societal problems of today such as poverty or development.  This is the European Commission’s definition.  By this definition CSR is seen to give competitive advantage, to be part of a strategy.  If indeed this is to be its accepted definition, then there is no role here for the legal profession. Its implementation will be seen in philanthropy, in community projects or similar activities which have always been a peripheral voluntary activity of good companies in the same way that they are the voluntary activities of good citizens.  For such activities there are no valid standards or comparative measurements which allow judgement of their adequacy.  This interpretation is being allowed to obscure, or perhaps used to obscure, the real responsibility of companies to society which is to conduct themselves on principles which accord with the values of society.  Let us be clear: if the billions of dollars that companies spend on their direct operations are spent in a principled manner and fall within the skills and direct responsibilities of the company, this will have a far greater impact on world problems than any arbitrary philanthropy, even if this runs into millions.

If CSR is understood to be the application of internationally accepted principle to all company operations, there is then a real challenge to the legal profession.  And the question then arises: To what extent can the law help to make companies recognise that their responsibilities are commensurate with their impact, and that these responsibilities need to be carried out in line with the expectations of society? 

We are today stuck in a sterile debate between the corporate insistence on voluntarism, which governments, not least the UK government, appear unwilling to resist, and NGO calls for mandatory measures to condition corporate behaviour.   We know that voluntarism has never worked; but we also know that any form of international regulation, however desirable in the long run for an international and otherwise unaccountable activity, is likely to be many decades away.

The recently developed UN Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with Regard to Human Rights could point a way ahead.  They distil, in a single comprehensive and authoritative document, all the UN and ILO standards which are seen to relate to business.  They are not legally binding, but, reflecting as they do the values agreed by international society, they are more than voluntary in that they represent society’s expectations of what companies ought to do.  This is perhaps a difficult concept, particularly for lawyers.  The Norms provide a template against which companies can test their own policies.  They provide criteria against which stakeholders and the market can judge company performance on issues other than money.  They would help the operation of the market; they would be beneficial to good companies.  They are supported by NGOs and are being ‘road-tested’ by a small group of transnational companies, but are stridently opposed by the International Chamber of Commerce and its allied organisations which unfortunately pass for the international voice of business.

 A central charge against the Norms is that they remove human rights responsibilities from states to companies, but this cannot be sustained.  The premise on which the Norms are based is simple: companies have their own direct human rights responsibilities wherever they operate.  These responsibilities exist regardless of the political context – be it democracy or dictatorship.  None of these responsibilities, all acknowledged today by leading companies, remove, diminish or detract from the human rights responsibilities of governments.  Some of the language of the Norms lends itself to misinterpretation if selectively read.  It is also unfortunate that procedural issues were included, prompting legitimate criticism, but also allowing opponents indiscriminately to dismiss the whole.

But adherence to the Norms, though of great potential value to good performers in the corporate world and constituting real forward movement, will not be enough.  Stakeholders, not least shareholders, need to have better information if they are to exercise proper scrutiny of company performance.  We need mandatory reporting by companies of their environmental and social impact.  If we believe in the market and wish to see market forces, the most potent influence of all, as a force for good, then such information is essential to its working.  We need an imposition on company directors of a duty of care for these impacts.  Such measures are incorporated in a Bill now before the UK House of Commons, but it finds little support from the UK Government and none from business.  I fear that my perception of company lawyers is that they sustain the short-sighted resistance to such measures of their corporate masters, rather than perceiving the need for measures which will secure the longer-term future of the company they serve.  It has been said of the accountants who served Enron that they forgot they were a profession dedicated to integrity and principle and became part of a sales business.  I would not dare suggest to this audience that this description might also apply to many corporate lawyers.

In a world where companies cross boundaries with increasing ease by means of subsidiaries, contractors or suppliers, the current level of accountability is clearly inadequate.  Accountability in the home countries of transnational companies for the actions of their subsidiaries overseas seems to me essential in the absence of any accepted international regulatory framework.  We have too often seen companies evading their responsibilities by pleading lack of jurisdiction.  Examples of this have been Union Carbide over the Bhopal disaster in India and Cape Asbestos’ attempt to evade responsibility for its employees’ asbestosis that the company left behind in South Africa.  The 18th century Alien Tort Claims Act in the United States is being increasingly used to bring such companies to book, but it is an inadequate substitute for more modern legislation which might deter abuses as much as provide redress for them. 

I have been talking about responsibilities, but definition of corporate purpose is also crucial.  Nothing has been more damaging to corporate practice and reputation than the fallacy that the purpose of a company is to provide value to shareholders.  This has subordinated the interests of all other stakeholders, whether employees, customers, suppliers, the environment or the community, to a small interest group whose only measure is money.   It helps to corrupt a system where company directors, increasingly rewarded with stock options, can be tempted to run companies in their own interest.  Enron was no more than the logical outcome of this vitiating business philosophy.

It has meant that companies have never been more distrusted by the public who believe that profit is put before principle.   It has meant that disaster and scandal have been the drivers for change.  Society did not accord companies the privilege of limited liability simply to reward shareholders, but to provide products or services profitably and responsibly.  We need a new paradigm for business which has corporate practice stemming from a central moral imperative, analogous to the doctor’s Hippocratic Oath, which recognises a duty of care for all stakeholders as the point of departure.

The shareholder value fallacy is also the foundation for the assertion that companies need a ‘business case’ for doing right.  But the ‘business case’, even if a necessary tactical route into discussion with companies, is unreal in practice and amoral in principle.  It is unreal in practice because it does not begin to extend to the whole range of corporate responsibilities and because there is often an equally compelling ‘business case’ for doing wrong in a market which measures only short-term financial gains.  It is amoral in principle because it suggests that you do not do right because it is right, but because it pays.  I know of no other legal occupation that requires an economic justification for doing what is right.

Companies today have a choice – of continuing to oppose anything that goes beyond the voluntary, so incurring further erosion of reputation and public trust, or of engagingly constructively with efforts to provide an appropriate regulatory framework.  The challenge to lawyers is to help in devising such a framework which looks after the legitimate needs of stakeholders while maintaining the dynamism of the market; to marry a set of internationally accepted principles with the most effective mechanism for providing goods and services that the world has so far known.  ‘You cannot legislate for virtue’ is the frequent response of politicians wishing to evade this challenge.  Indeed you can’t.   But you can of course legislate for behaviour.  

You as lawyers have a huge role and responsibility.  It concerns not the narrow interests of the individual company, but the viability of the capitalist system or market economy.  Financial failure can destroy individual companies; moral failure will destroy capitalism.  The law, intelligently devised and applied, has an undoubted role in helping to instil the behaviour needed to sustain that morality.

My final question is this: Will we see lawyers as the bastions and defenders of an unsustainable present, or can we look to them to use their remarkable individual and collective talent in a manner which makes them the architects of a viable business future?
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