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Since their unanimous approval in August 2003 the United Nations (UN) human rights Norms for business have been at the centre of a growing furore.  This approval was given by the initiating body, the UN Sub-Commission on Human Rights, but did not constitute formal approval by the UN Commission on Human Rights or the UN General Assembly. The full title, UN Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, in addition to being a headline writer’s nightmare, was itself the subject of controversy.  It was also the product of compromise, as was the whole document, having to accommodate the disparate views of 26 country experts of widely diverse nationality, which made the fact that an agreed version was eventually produced at all a remarkable achievement on the part of Sub-Commission member, Professor David Weissbrodt.  .

The four-year initiative tackled one of the foremost challenges of the 21st century – the need to ensure that companies, now the dominant influence in the post-Cold War world economy, reflect the values of contemporary society in their behaviour.  These values, deriving from a very wide range of human rights instruments and treaties of which the chief are the United Nations Universal Declaration of Human Rights, the Convention on the Rights of the Child and the core International Labour Organization conventions, already served as the basis for the OECD Guidelines for Multinational Enterprises and the UN Global Compact.  Both of these, particularly the latter, had helped to raise the profile of the issues involved; both contained a generalised requirement to observe human rights; but neither spelt out the human rights responsibilities of companies in any detail and neither had sufficient visibility to help the market to judge and influence company performance.   A growing number of companies committed themselves to both, but remained a small minority of the total with no guarantee that commitment would be reflected in policies and practice.   The Norms offered a comprehensive elaboration of the human rights obligations of companies, and, though no more subject to legal enforcement than the Guidelines and the Compact, could with formal UN endorsement provide a visible measure of comparable non-financial performance for investors and the public at large and, most importantly, for the market.

The Norms made clear that states have the primary responsibility for the promotion and protection of human rights and that the Norms addressed ‘the respective spheres of activity and influence’ of companies.  In other words, we are not entitled to expect companies to solve world problems of poverty, disease, the environment, conflict and human rights violations.   But we are entitled to expect that they should not aggravate these problems through what they do. We are entitled to expect that the manner in which they operate should help to diminish problems rather than create or increase them.  The boundaries between state and company responsibilities, though clear to any thinking practising manager, were to remain a continuing source of contention.

Two other issues were repeatedly debated:  Were the Norms to be for transnational companies (TNCs) only, or were they for all businesses?  Were they merely voluntary, or did they have legal status?  The debate was not helped by the obvious ignorance of the nature of business on the part of some of the experts and some of the non-governmental organisations which played a part in the consultations.  Some simply disliked private business much and TNCs more, seeing the latter as the only legitimate target.  At the other end of the political spectrum, the United States Council for International Business (USCIB), the International Chamber of Commerce (ICC) and the International Organisation of Employers (IOE) were to object to the singling out of TNCs (although the Norms in fact applied to all businesses), emphasising – justifiably – that many local businesses and state enterprises behaved much worse than the better transnationals. There was failure on the one side to recognise that human rights standards are in principle as applicable to small and medium-sized businesses as they are to large (poisoning, maiming or killing employees is improper for any enterprise, whatever its size).  On the other side there was failure to acknowledge that TNCs in the post-Cold War world have become the dominant players, with unprecedented influence, carrying in their wake innumerable smaller suppliers which are dependent on them and, while bringing economic benefit, frequently inflicting collateral damage on their stakeholders. 

The debate was not helped by the intemperate tone of the corporate opposition, bolstered by a predominance of lawyers who, blind to the reputational challenge that companies faced, clearly revelled in the ambiguities that the draft could provide when subjected to a purely legal scrutiny.  It was not helped by supporters who defended the draft as holy writ, failing to accept that both its wording and its content gave hostages to fortune.

Nor was the draft helped by itself. In essence the exercise promised a set of principles for business distilled from a complex set of UN and other conventions which should be of value to investors, to the market, and to companies themselves which were suffering from an unprecedented degree of public distrust on the grounds that they put profit before principle.  It should have been seen as an opportunity, not a threat, particularly since a growing number of leading companies had already matched most of the requirements set out in the Norms in their own business principles.  

 In principle what was being attempted was of profound importance. In practice, as draft followed draft, the need to change the title, to accommodate views without which there would be no further progress, meant that the potentially clean lines of a swift-sailing ship became encrusted with barnacles.  The elaboration of principles became increasingly complex, including wording, such as the precautionary principle, which even the most progressive of companies would find difficult to follow to the letter and which would be exploited by opponents.  More damagingly to the central purpose, late in the process there were added clauses about monitoring, proposing a possible role for the United Nations which would inevitably meet opposition from the home governments of TNCs.

The title of ‘Principles’ in earlier drafts became ‘Norms’.   It is an admirable word, signifying the behaviour that any civilised society should be entitled to expect of its corporate citizens.   But ‘norms’ and ‘normative’ are not in common usage in people’s vocabularies and debate reminiscent of mediaeval religious controversy raged round the title and its meaning.   Were the Norms voluntary or mandatory?  Did they add to the legal requirements already imposed on companies by international human rights law?  The straight answer to the second question was No.  As to the first, the reality is that apart from those areas such as slavery, torture and genocide where international law applies to all, the Norms are voluntary in the sense that they cannot be enforced.  However, as would apply to all aspects of human behaviour, there is a difference between the purely voluntary – that which can be followed or ignored at will (as is the case with the OECD Guidelines and Global Compact) - and the normative – international standards which all are expected to observe.

The process of developing the Norms had been an open and consultative one, although secrecy was one of the charges levelled by the ICC which had been invited to consultations, but not attended.   But with the Norms now in the public domain opponents and supporters emerged in full force.  A large group of non-governmental organisations (NGOs) from both developed and developing countries expressed support.  Business institutions - the USCIB, ICC and IOE - virulently opposed, ignoring significant companies which took a positive stance.   The IOE/ICC attack was remarkable for its intemperance from which even companies which favoured opposition found it necessary to distance themselves.  It accused the Norms of ‘privatising human rights’, of ‘legitimising vilification of private persons’ and showing a ‘negative attitude towards business’.  

It was nonetheless important to try and winnow out from this remarkable effusion the real objections which underlay it.  There appeared to be a denial that human rights standards might apply to companies, though it should be obvious that the responsibility of companies for the health and safety of their employees and for their impact on the physical environment and on the communities in which they operate involved direct human rights responsibilities, regardless of the nature of the regimes 

under which they worked.

At the core of the objections lay an argument that international human rights law pertained only to states, not to ‘non-state actors’ such as companies, and that companies should simply comply with the law which it was up to governments to enforce.  Governments such as the UK argued, less intemperately, that there was a genuine possibility that concentration on companies might diminish the impact of efforts to improve the behaviour of oppressive regimes. 

The Human Rights Commission was faced with a deep conflict of opinion from which no clear consensus was likely to emerge, with the corporate world divided between the hostility of the institutions cited above and the more constructive approach of the Business Leaders Initiative on Human Rights whose seven (later ten) members had decided to ‘road test’ the Norms in their operations. The decision was therefore taken to request a report from the High Commissioner for discussion at the Commission’s next meeting 14 March to 15 April 2005.  The report would set out the scope and legal status of existing initiatives and standards, including the Norms.  For this purpose the High Commissioner asked for submissions with a deadline of 30 September and held a multi-stakeholder consultation on 22 October.  (The submissions can be found on the Business & Human Rights Resource Centre website: www.business-humanrights.org).

All now supported dialogue, the business institutions welcoming what they saw as the sidelining of the Norms and expressing willingness to engage, though whether with the intent to frustrate or support an eventual outcome remains to be seen.  The UK government, which despite its earlier criticisms had been instrumental in ensuring that debate on the issues should continue, put forward a well-reasoned submission suggesting that ‘the exercise could be an opportunity to work towards a universally accepted collation and clarification of the minimum standards of behaviour expected of companies with regard to human rights’ by ‘building on what has already been achieved on corporate social responsibility’.  It advocated the avoidance of legally-binding treaty language and the setting out of principles in clear accessible terms.

Such is the necessary next step. Clearly in the longer term an international regulatory framework will be required for an infinitely diverse international business activity whose mobility makes national jurisdictions, even if reflecting international human rights law, inadequate for the task.  A set of standards could provide the consensual basis necessary for such a framework to be effective, assist in providing a level playing field for the better performing companies, and deter the piecemeal legislation which in the event of failure at this stage would be a real possibility, threatening the dynamism which lies at the heart of the corporate contribution to the world economy. 

The title ‘Norms’, now regrettably politicised, will undoubtedly disappear to be replaced perhaps by ‘Principles’. That should in practice be no loss. The lasting value of the Norms exercise, regardless of the fate of this particular draft, is that it has brought the human rights responsibilities of business to the top of the agenda from which they cannot be removed.   It will now depend on the statesmanship of all concerned, and in particular of the business community, to ensure a positive outcome. 

If the issue is fudged, or shrouded in repeatedly extended dialogue; worse, if the debate is terminated with no outcome, we will all be the losers.  But the main loser will be the corporate world which will be seen to justify the prevailing belief that it puts profit before principle.
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