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8 September 2008
RESPONSE by Chevron TO Business & Human Rights Resource Centre

Chevron is pleased to respond to your request and address issues raised in the paper written by Jorge Daniel Taillant of the Center for Human Rights and Environment [available at http://www.reports-and-materials.org/Taillant-re-Chevron-Ecuador-29-Aug-2008.pdf].  

Ecuador Environmental Litigation

At the outset, I want to be on record that Chevron condemns the unattributed and unauthorized statement that was published in the July 26, 2008 issue of Newsweek magazine.  It is neither reflective of our view of the Ecuador litigation nor our values.  Chevron operates in some 180 countries, large and small, and we operate in accordance with the principle of respect -- for our customers, our partners, and the countries where we do business.
With respect to the litigation itself, Mr. Taillant simply repeats, almost verbatim, the discredited allegations and assertions made by the plaintiffs’ attorneys and the activist groups sponsoring the long-standing litigation against Chevron.
We address below the specific matters and allegations raised by Mr. Taillant:

1. Texaco Petroleum Company’s operations and subsequent remediation

Texaco Petroleum Company (Texpet), a subsidiary of Texaco Inc., was partner and operator of an oil consortium in Ecuador from 1964 until 1992.  In 1976 Ecuador’s state-owned oil company (later to be called Petroecuador) assumed a 62.5% ownership position in this consortium, and subsequently had control over all strategic and major operating decisions of the consortium.  Petroecuador took over operatorship of the oil fields in 1990, and assumed 100% ownership of the consortium in 1992 when Texpet’s participating in the agreement expired.  Since that time, Petroecuador has been the sole owner and operator of the oil fields.

Following its departure from the consortium, Texpet undertook a series of steps to complete its financial, operational, legal and environmental obligations as minority partner.  This included negotiating a remediation program with Petroecuador and Ecuador’s Ministry of Energy and Mines.  That program called for Texpet to remediate a number of oil field sites roughly equivalent to the company’s 37.5% minority position.  

Texpet began that remediation program in 1995, and completed it in 1998, at a cost of approximately $40 million.

Specifically, under this remediation program Texpet:

· Closed and remediated 161 well pits and 7 spill areas;

· Closed 18 wells;

· Remediated soil at 36 sites;

· Installed 3 produced water reinjection systems, and provided Petroecuador with equipment for 10 additional systems;

· Designed 3 secondary spill containment dikes at storage facilities; and

· Undertook extensive replanting and reforestation 

In addition, Texpet partially financed  potable water projects, the construction of schools and medical dispensaries, and provided support for indigenous groups.

At the completion of the remediation program, which was monitored carefully by the Ministry of Energy and Mines (including the inspection and certification of each remediated site), the Republic of Ecuador granted Texpet and full release from all further environmental claims related to its involvement in the consortium.
Petroecuador held the responsibility to remediate all the remaining sites in the region.  Plaintiffs’ claim that Texpet is responsible for remediating the entire consortium area ignores the fact that Petroecuador held a 67.5% interest in the consortium, continued to operate the oil fields while Texpet’s remediation was taking place and continues to do so to this day.  
2. The Scientific Evidence Presented to the Court
All of the credible evidence collected painstakingly over the course of the trial through the judicial inspection process demonstrates that upon exiting the Ecuadorian oil consortium, Texpet properly remediated its fair share of the oil well sites to the full and complete satisfaction of the Government, such that the Texpet-remediated sites currently pose no significant health risks. 

Specifically, court-appointed experts suggested by Chevron conducted judicial inspections at 45 sites, during which they properly collected and analyzed 1344 water and soil samples. These experts concluded, based on the reliable scientific data collected, that Chevron has no liability for Plaintiffs’ claimed environmental damages. Not surprisingly, the court-appointed experts suggested by Plaintiffs disagreed, albeit without any basis in fact or science. As a result, the Court’s procedure required the appointment of “settling experts” to resolve the disagreement and to render a final assessment of the scientific findings for each inspection site. The first set of five settling experts (for the Sacha 53 site) agreed with the conclusions of Chevron’s suggested experts and issued a report—now properly before this Court—finalizing the Sacha 53 judicial inspection with a finding in favor of Chevron’s defense. Unable to contradict this finding with credible scientific evidence or to rebut it by any other legitimate judicial means, Plaintiffs organized a public demonstration when the settling experts’ report was submitted, and thereafter refused to proceed with the settling expert process for obvious reasons: An unfinished record allows Plaintiffs to claim that evidence exists to support their case, whereas a completed judicial inspection and settling expert process would entirely refute their claims.

Even in the absence of settling expert reports, Plaintiffs’ suggested experts’ reports must be rejected as inherently lacking in credibility. At times, these reports present conclusions with no supporting data, and at other times, the data actually contradict their conclusions. Plaintiffs’ suggested experts have failed (in violation of the Court’s orders and basic scientific protocols) to analyze all samples taken, and have used a suspect, unaccredited laboratory to conduct the analysis they did perform. On eight separate occasions, attorneys for the plaintiffs and for the laboratory blocked the Civil Court’s attempts to inspect its facilities. Whether deliberate or the result of simple ineptitude, the technical reports submitted by Plaintiffs’ suggested experts show a pattern of gross scientific error that would lead any reasonable scientist or Court to reject them.
3. Assessment Presented by Court Expert Richard Cabrera
Mr. Taillant is wholly inaccurate in suggesting that Chevron had originally accepted the qualifications of Mr. Richard Cabrera.  Mr. Cabrera is a mining engineer appointed by the Court with plaintiffs support to undertake an assessment of the concession area and is not and has never been on Chevron’s payroll.

The Court record shows that Chevron filed objections to the Court as early as July 2007 objecting to the appointment of Mr. Cabrera due to his lack of qualifications and his bias.  

Moreover, a preliminary analysis of the 60-page report and accompanying appendices submitted by Richard Cabrera to the Superior Court in Nueva Loja, Ecuador concludes that Cabrera's report is riddled with so many mistakes, inconsistencies, unsubstantiated conclusions and transparent bias as to render it fatally flawed and unreliable in evaluating the environmental condition of the Oriente region of Ecuador.

The following are some of the most dramatic examples of the serious flaws of Cabrera's report:

· Cabrera concludes that 100 percent of the production stations in the concession area require remediation, yet he collected only a single soil sample at just one station, and he did not detect any hydrocarbons in that sample.
· Cabrera did not analyze a single drinking water sample from a drinking water well or from rivers or streams, yet he still claims that Chevron should pay to replace the entire drinking water system for the number of people who will be living in the concession area 20 years from now. 

· Cabrera's own data, as presented in the appendices, does not support many of his conclusions in the body of his report. For instance, Mr. Cabrera's analysis did not even analyze for levels of benzene and chromium VI, known carcinogens that plaintiffs' allege are present in soil and groundwater in the region. 
· Cabrera presents aerial photographs of oil well sites to determine the number of pits and their size for which Texpet was responsible. However, aerial photos included in Cabrera's in his report were sometimes taken after Petroecuador assumed total control and operating responsibility for the oil fields, and captured pits built after the expiration of the Consortium by Petroecuador. He also counted trees, shrubs, tanks, and shadows as “pits” even after he went to the site and realized these areas weren’t pits.  Aerial photos of the same sites taken at the time when Texpet was operator of the fields show no such pits. 

· Cabrera maintains that Chevron should pay $2.9 billion in compensatory damages for 428 "excessive" statistical cancer deaths. However, Cabrera presents no proof — such as medical records of the alleged victims — of the cancer cases. In fact, government cancer mortality statistics (INEC) contradict Mr. Cabrera's survey findings. 
· Cabrera presents different and conflicting estimates for pit remediation. For instance, in his main report, he claims pit remediation would cost $1.7 billion, but in an appendix, he states that pit remediation would cost $162 million. He never acknowledges that he has different cost estimates nor does he supply any justification for such a wide range of costs. His lower cost estimate is more than 2 times higher than PEPDA's cost for remediation of the same number of pits. (PEPDA is the project sponsored by Petroecuador for the remediation of all pits in Ecuador's Amazon Region.) 

· In his report, Cabrera states "the pits remediated by PEPDA, from the information that I reviewed, show a post-remediation environmental quality index of 90-100%." However, elsewhere in his report he claims that the remediation work now underway by PEPDA is inadequate. Cabrera sampled one pit remediated by PEPDA and that sample met even Cabrera's arbitrary cleanup criteria. He ignores his own data and also ignores the fact that DINAPA, the Ecuadorian environmental agency, has approved PEPDA's pit remediation as well as the owners of land contiguous to the remediated areas. 
· Cabrera acknowledges that the Government of Ecuador deeded land in the Oriente to colonists and indigenous groups, but he then inexplicably suggests that Chevron should buy back 40,000 hectares from farmers to be given to the Cofan and Siona-Secoya indigenous communities. Cabrera ignores the fact that Texpet never owned the land and played no part in the adjudication of land rights. 

Based on these and more detailed findings, Mr. Cabrera’s conclusions are scientifically unsupportable and can only lead one to conclude that he is purposely prejudicial in his opinions. No legitimate court could possibly accept such a flawed report.  Later this month, in accordance with Court requirements, Chevron will submit a detailed rebuttal to Mr. Cabrera’s report, and will reiterate our demand that this report must be stricken from the Court proceedings.

4. The state of the environment in the Oriente
What is so striking about the efforts by the plaintiffs’ attorneys and the Amazon Defense Front to seek money from Chevron is that they have never filed any similar actions against Petroecuador, even though Petroecuador was the majority owner of the oil consortium during the period when Texpet was involved, and has been the sole owner and operator of the oil fields for more than 18 years; a period longer than Texpet’s tenure as operator.  This suggests that they are more motivated by a desire to extort a vast sum of money than they are interested in addressing the real problems of the Oriente.

This is ironic given the well-documented and unchallenged record of environmental mismanagement that has been the hallmark of Petroecuador’s operations, resulting in millions of gallons of oil being spilled.

The current environmental situation in the Oriente is largely a consequence of Petroecuador's operations and its failure to remediate in a timely manner. According to Petroecuador records, there have been more than 1,000 oil spills in the last five years. Meanwhile, newspapers report that since 1990, when Petroecuador assumed the operations of the oil fields, Petroecuador has spilled more than 4.4 million gallons of crude oil.

Moreover, while Texpet fulfilled its remediation obligations, Petroecuador has never carried out its responsibility to remediate its share of the venture's production sites.

Much of this poor environmental performance can be traced to Petroecuador's poor maintenance of the equipment it took over operations from Texaco Petroleum in 1990. When Manuel Muñoz, Director National Environmental Protection Management, testified before Congress on May 10, 2006, he said:

"There is a very serious problem regarding the pipelines, regarding all transmission systems – both of oil as well as of derivatives – which have mostly become obsolete because the budget is not adequate to replace them. Mr. President, this is one of the most important sources of contamination because their useful life has come to an end and they have not been replaced, so spills occur. This is one of the most important causes of spills we face now …"

Even the attorneys pursuing the case against Chevron have acknowledged Petroecuador's poor environmental record. Pablo Fajardo, one of the plaintiffs' attorneys, said earlier this year that "It is true Petroecuador has caused an environmental disaster."
Petroecuador's poor environmental performance is solely due to that company's neglect, mismanagement and failure to maintain the infrastructure of the oil fields. It has nothing to do with the quality of the operations or infrastructure during the period when Texaco Petroleum Company was the oil field operator.  
5. The legitimacy of the trial
Since the moment they filed this action in 2003, Plaintiffs and their supporters have waged an intense, extra-judicial campaign of false propaganda, intimidation tactics and exploitation of nationalistic fervor to subvert the judicial process. Unfortunately, the clear interference of senior members of the current government of the Republic of Ecuador, together with highly inappropriate rulings by the Superior Court in Ecuador have caused this case to descend into a judicial farce. Among other things, the Court has abruptly terminated the court-ordered processes for collecting and assessing scientific evidence and substituted in its place a wholly subjective, non-evidentiary assessment to be conducted by a sole, patently unqualified appointee of the Court. 

The Plaintiffs have completely failed to meet their burden of proof in their attempt to establish environmental harm attributable to Texpet. Plaintiffs requested a two phase evidence gathering process. In the first phase, the parties proffer scientific evidence, which is reviewed by the Court’s own “settling” experts. That evidence becomes the factual basis for subsequent proceedings to assess cause and effect. Here, Plaintiffs began the evidentiary process, but became frustrated when their outlandish claims were subjected to scientific scrutiny. While their initial plan was to conduct evidence gathering at more than 100 sites, they abruptly began to obstruct the evidentiary process when the Court’s settling experts fully supported Chevron’s suggested experts’ scientific assessment of the first site. Thereafter, Plaintiffs prevented judicially ordered inspections of the questionable laboratory that was producing their suggested experts’ evidentiary submissions and refused to honor the Court’s orders to pay their share of the expenses for the Court’s settling experts. As a result, the court-ordered evidentiary process ground to a halt, with no further findings by the Court’s settling experts. Having obstructed the initial phase of evidence collection and assessment, Plaintiffs have presented no qualifying evidence with which to proceed into the second phase of the case.  

When it became apparent that Plaintiffs could not prove their claims, the Court allowed them effectively to waive their own burden of proof and to seek an award of damages for harms they cannot and will not be required to prove. Such a process plainly violates the right to due process guaranteed to Chevron and to all litigants by the Ecuadorian Political Constitution and by the universal principles of justice on which it is based. No litigation can be allowed to proceed in these circumstances. 

The Court’s failure to follow the law of Ecuador or even its own procedural orders casts serious doubt over its adherence to the rule of law. The failure to address dispositive legal defenses, while simultaneously absolving Plaintiffs of any obligation to substantiate their claims with legally qualified evidence, amounts to a clear denial of justice that, if not addressed immediately by this Court, will destroy any legal legitimacy for the results of this proceeding and sentence the litigants on both sides to a lifetime of appellate and collateral litigation. 

6. The conduct of the plaintiffs’ attorneys and activist groups

The plaintiffs’ attorneys and the Amazon Defense Front have undertaken a deliberate and sustained effort to undermine the ongoing trial in Ecuador and corrupt the judicial process for two reasons:

· First, they recognize that they lack the scientific evidence and legal justification to support the allegations in their lawsuit against Chevron; and
· Second, they know that if the Superior Court in Nueva Loja were to adhere to the rules of civil procedure, respects the right to due process, give thoughtful consideration of the evidence and reject the pressure of politics, it could not possibility rule in their favor.

Chevron is outraged by the fact that they have waged an “end-justifies-the-means” campaign characterized by obstruction of justice, fabrication and distortion of evidence, intimidation of witnesses, fraud and collusion in an unprecedented degree.  Were these plaintiffs’ attorneys to pursue their lawsuit in the same manner in the U.S., they would certainly be facing a summary dismissal, along with sanctions and fines for their behavior.  That they are permitted – and even encouraged – to continue this campaign speaks volumes about how the judicial process in this trial has been irreparably damaged and defies any sense of fairness.

When Texaco (before it’s 2001 merger with Chevron) consented to jurisdiction in Ecuador, it did so with the expectation that the Ecuadorian judicial system would be adhere to the rules of civil procedure,  would respect the right to due process, and would make judgments based on a fair and accurate interpretation of the law and the evidence. 
Mr. Taillant makes a point about the awarding of the Goldman Environmental Prize to Pablo Fajardo and Luis Yanza of the plaintiffs’ legal team and the Amazon Defense Front, suggesting that the awarding of the prize is proof of the substance of their claims and the legitimacy of their lawsuit and their campaign against Texaco.

In its website narrative describing the rationale for awarding this prize to Messrs. Fajardo and Yanza, the Goldman Prize Committee states:
Their work entails significant risk, as well. Yanza, Fajardo, their families and a number of their colleagues have become targets of death threats, harassment and intimidation…  Fajardo's brother was killed just months after he joined the legal team; no investigation has taken place and no one has been arrested for the homicide. Fajardo has been forced to vary his daily routine, often sleeping in a different place each night.

The inference is that Pablo Fajardo is at great personal risk due to his association with this lawsuit, and that the tragic murder of his brother might in some way be related to this issue.

In fact,  Pablo Fajardo himself was quoted in media interviews in 2008 saying, “I cannot say Texaco is to be blamed for this, and neither can I say the opposite. This was never investigated.”  
Mr. Fajardo’s brother, Wilson Fajardo, was murdered in August 2004.   However, the police determined the crime was the result a criminal act by local individuals.  Nowhere in the police report is there any suggestion that Chevron was involved.  In November, 2004, Pablo Fajardo filed a written accusation with the police against three individuals attesting to his understanding of the circumstances surrounding his brother’s murder.  In his written accusation, Pablo Fajardo never mentioned to the police any involvement of Chevron or its personnel in the crime.   In short, Mr. Fajardo knew how his brother was murdered, knew that Chevron was not in any way associated with this crime, and has been misleading the press and the public about his brother’s murder, in an attempt to gain sympathy and support.
Conclusion
Chevron is fully aware of the challenges faced by the residents of this region and is sympathetic to their plight.  However, Chevron firmly rejects the notion that it should be held accountable for addressing the overall problems of the region, caused because the government and the state oil company who are unwilling or unable to shoulder their responsibility.

In short, this case has descended into a judicial farce.  Chevron is left with no alternative other than to speak openly about the denial of justice that is occurring in Ecuador.  In our view, this proceeding no longer has any legal validity, and our company will fight this embarrassing display of injustice in every conceivable forum.
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