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COMMENTS ON THE UN NORMS ON THE RESPONSIBILITITES OF TRANSNATIONAL ENTERPRISES AND OTHER BUSINESS ENTERPRISES WITH REGARD TO HUMAN RIGHTS

1. Existing domestic initiatives and standards relating to the responsibility of corporations. 

Apart from the much written about US Alien Tort Claims Act and the ‘state action’ doctrine, and the German ‘drittwirkung’ principle, recent developments in comparative constitutional law suggest a trend towards an acknowledgement that human rights bind both the state and non-state actors. This contribution will highlight developments from Africa.

Constitutions adopted after 1990 by African states have, in addition to recognising both civil and political rights and economic, social and cultural rights increasingly entrenched the horizontal application of human rights. Article 18 of the 1990 Constitution of Cape Verde provides that ‘Constitutional norms regarding rights, liberties and guarantees shall bind all public and private entities and shall be directly enforced’. The Constitutions of Ghana [1992, section 12(1)] and Malawi [1994, section 15(1)] contain a similar provision with different formulation. They both provide similarly that:

The (fundamental) human rights and freedoms enshrined in this Chapter shall be respected and upheld by the Executive, Legislature and Judiciary and all other organs of government and its agencies, and where applicable to them, by all natural and legal persons in (Ghana), and shall be enforceable by the courts (as provided for in this Constitution).

Under the 1996 Constitution of South Africa, the Bill of Rights also applies to private actors. Section 8(2) provides that ‘A provision of the Bill of Rights binds a natural or juristic person if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right.’ Section 8(3) provides that when applying a provision of the Bill of Right to a natural or legal person, a court ‘must apply, or if necessary develop, the common law to the extent that legislation does not give effect to that right’. Furthermore section 39(2) provides that ‘When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights’.

Judicial decisions interpreting these provisions and addressing direct responsibility of private actors for human rights are yet to emerge. However, South African Courts have expressly stated in respect of the South African Bill of Rights that private actors have human rights obligations. In Government of the Republic of South Africa v Grootboom 2000 (11) BCLR 1169 (CC), the Constitutional Court, while addressing the question of the justiciability of socio-economic rights, stated that there exists ‘at the very least, a negative obligation upon the State and all other entities and persons to desist from preventing or impairing the right of access to adequate housing’. In the recent case of Modder East Squatters v Modderklip Boerdery 2004 (8) BCLR 821 (SCA) 821, the Supreme Court of South Africa found the government to be in violation of the duty to protect a landowner from violations of his property rights by third parties (squatters who had occupied part of his farm). In addressing part of the lower court’s judgement, which purported to state that the right of access to adequate housing cannot be enforced against private individuals, the Supreme Court stated that ‘Circumstances can be envisaged where the right would be enforceable horizontally’.

2. Existing International Initiatives

The OECD Guidelines, the ILO Tripartite Declaration and the UN Global Compact represent a trilogy of existing international initiatives touching on the responsibility of transnational corporations for human rights. The following observations could be made regarding these standards.

(a) The OECD Guidelines

· The human rights component in the OECD Guidelines is significantly underdeveloped. Save for some few ILO principles incorporated in the employment section, the Guidelines mention human rights only once in a single clause in the general policies section and its Commentary dedicates less than a paragraph to them.

· Their applicability is limited to enterprises of the adhering states.

· The monitoring provisions neither make any provision for condemning non-compliant enterprises nor for the provision of incentives for compliance. It is also not possible under the Guidelines to obtain relief or reparations.

· A remarkable loss of interest in the Guidelines by such important stakeholders as trade unions and some member states has been noted.

· The mechanism of the National Contact Points has not proved to be effective in practice.

(b) The ILO Tripartite Declaration

· All the parties to which it is commended have not put the Declaration to much use as evidenced in part by the lack of the use of the interpretative procedure. The effect of this mechanism is also significantly undermined by the fact that it does not include a mandate to hold a party responsible for violating the Declaration’s principles. The Governing Body has no powers to make findings on infringements of the Declaration, to grant relief to victims of the infringements, or shame the perpetrators of the infringement. 

· Since it focuses on labour and employment rights, it is also inconceivable that its jurisprudence could be developed much further in relation to other important human rights implicated by business operations and other private actors.

(c) The UN Global Compact

· The fist two principles, which deal with human rights stating that business ‘should support and respect the protection of internationally proclaimed human rights within their sphere of influence’ and that business should ‘make sure that they are not complicit in human rights abuses’ do not specify the human rights which business should support and respect. The lack of conceptual clarity means that corporations have a wide margin of appreciation regarding the interpretation of these principles and their application.

· The nine principles are derived from declarations, which have weak legal force in international law.

· The principles relating to child labour represent very few principles applicable to private actors as established by ILO standards and at least the ILO Tripartite Declaration.

· The Compact has failed to attract wide support from civil society organisations. Questions regarding its legitimacy have continued to affect the Compact’s effectiveness.

3. The UN Norms

I think that the Norms are well drafted and, unlike the Global Compact (which is based on declarations) have a solid legal foundation as its Preamble demonstrates. In addition, the Norms have many advantages over existing international initiatives. For example, they support the notion of the indivisibility of all human rights, define the obligations with much more clarity and may be interpreted to have application to a wider range of non-state actors. The critical and outstanding issue obviously concerns their status in international law. It would be important that the Commission adopts them at least as soft law norms as opposed to voluntary standards. Failure to do so will significantly undermine efforts at making existing voluntary initiatives more effective and emerging domestic procedures for holding private actors accountable. 

