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In 2000, the government of Chad (“Chad”), the World Bank, and ExxonMobil launched a unique and innovative partnership to develop Chad’s oil resources in a way that would contribute to economic development and poverty reduction, avoiding the “resource curse” that has plagued so many countries in similar positions.  The complex partnership was particularly controversial, in part, because Chad has a history of human rights violations, authoritarian governments, and ranks near the bottom of both the UNDP’s Human Development Index and Transparency International’s Corruption Perceptions Index.  Thus, the strong commitment of all three parties was known to play a crucial role in the face of strong international and domestic skepticism. 
The World Bank’s approval of the project loan to Chad, after years of negotiations, was required by all parties in order for the project to go forward.  ExxonMobil, as majority investor alongside Petronas (the Malaysian state-owned oil company) and Chevron (together, the “Consortium”), had negotiated the original agreement with Chad in 1988.  It led the plan for a US$4 billion investment in petroleum development and exploration in Chad and oversaw the construction of a 1,000 kilometer pipeline across Chad and Cameroon to the Atlantic Ocean, in order to bring Chad’s oil to international markets.  The World Bank agreed to provide a loan of approximately US$300 million to Chad to finance the government’s participation in the project.  Most importantly, the World Bank’s involvement provided ExxonMobil and the Consortium with essential political and economic protection and lowered the multiple risks of an extremely unstable environment.  Recognizing the importance of its role and the potential for the project to fail, the World Bank, required an unprecedented commitment from Chad to spend revenues for limited, development purposes and to manage the revenues in a transparent and accountable manner.  For this purpose, the government of Chad adopted the 1999 Revenue Management Law, which required 10% of all oil royalty payments to be deposited in a Future Generations Fund, and allocated the bulk of the remainder to fund the priority sectors such as public health, social welfare, education, infrastructure, rural development, and the environment.  

In late October 2005, the government of Chad signaled its intention to break the agreement with the World Bank and to change the law in order to give the current government more unsupervised control over funds.  The law was changed on December 29, 2005, eliminating the Future Generations Fund and including “security” as one of the priority sectors, in effect permitting the use of oil revenues to fund Chad’s military while unilaterally weakening the poverty reduction agenda that had been a cornerstone of the World Bank’s involvement.  In response, the World Bank announced on January 6, 2006 that it was suspending disbursement of all development funds (approximately US$124 million) allocated to Chad.
  The suspension of the loan triggered an automatic freeze on Chad’s escrow account at Citibank in London, through which 90% of Chad’s direct oil revenues passed.  To ensure unencumbered access to future oil revenue, Chad’s Parliament immediately called on President Déby to close the Citibank escrow account and to direct the Consortium to either (1) deposit future payments into a new account at the Bank of Central African States (the central bank of the Central African Economic and Monetary Community), which would fall outside the World Bank’s project oversight, or (2) cease production of oil.
  High level talks between Chad and the World Bank have thus far failed to produce an agreement to resolve the impasse.
 
ExxonMobil now finds itself in a critical position—it must decide whether to comply with Chad’s demand to deposit oil revenues into the designated bank, thereby undermining the central poverty reduction principles of the Revenue Management Program.  Since the royalty payments comprise the government’s largest source of revenue, the importance of the decision extends well beyond this individual project.
ExxonMobil has not yet taken a public stance in response, noting only that it is “supportive of efforts through dialogue between the World Bank and the government of Chad to address any financial difficulties the government of Chad may be facing,” and that it is “assessing the situation and will act in accordance with applicable laws and existing agreements with the government of Chad and others.”
  
In light of the history of this project, including the shared reliance of the Consortium and the government of Chad on the World Bank’s conditioned involvement, ExxonMobil has a moral obligation to support the purpose and principles of the Revenue Management Plan.  This memorandum explores ExxonMobil’s legal rights and obligations.  It is necessarily limited by the fact that many of the key contractual documents remain confidential.  Nevertheless, we have had access to the main agreements that bind ExxonMobil and the Government of Chad which underlie all other agreements in the contractual relationship. 
I. Structure and Relationship Between the Agreements 

Our analysis has focused on the following available documents:  
1. The March 29, 2001 Loan Agreement between Chad and the IBRD (the “World Bank”) (the “World Bank Loan Agreement”);
2. The Revenue Management Law, including the original 1999 version, the amended 2000 version, as well as the most-recently amended 2005 version;
3. 1988 Convention de Recherches, D’exploitation et de Transport des Hydrocarbures entre La Republique du Tchad et le Consortium (Esso-Shell-Chevron) (the “Consortium Agreement”);
 and
4. The Convention of Establishment between the Republic of Chad and the Tchad Oil Transportation Company (“TOTCO”) (the “TOTCO Agreement”), date uncertain.

The World Bank Loan Agreement requires Chad to “perform all of its obligations under the Petroleum Revenue Management Program.”
  Schedule 5 of the World Bank Loan Agreement outlines and incorporates into the Loan Agreement the key points of Chad’s Revenue Management Law, such as the payment of 10% of royalties and dividends into a Future Generations Fund.
  The World Bank Loan Agreement also requires the government of Chad to “perform all of its obligations under the Escrow Agreement.”
 
Chad’s obligations with respect to its Revenue Management Law are intended to continue even after the loan has been disbursed.  § 4.08(c) states that “the Borrower shall exchange views with the [World] Bank on any proposed action to be taken after the disbursement of the Loan which would have the effect of materially reversing the objectives of the Strategy and the Petroleum Revenue Management Program.”
  It was the government’s breach of this Agreement that led to the freezing of the oil escrow account.
The 1988 Consortium Agreement does not refer specifically to the World Bank Loan Agreement, nor is there any language that discusses Chad’s obligations to comply with the Revenue Management Program.  The Consortium Agreement also omits any specific language directing the Consortium where it should make royalty payments.  The only provision that relates directly to payment concerns the question of whether payment is to be made in kind or in cash.
  Therefore, while Chad’s violation of the World Bank Loan Agreement is not itself a per se violation of the Consortium Agreement, Chad’s directive that the Consortium pay into a separate account that is not sanctioned by the World Bank or cease production of oil, appears to violate both the Consortium Agreement and the TOTCO Agreement.  Therefore, ExxonMobil, as the majority partner in the Consortium and the controlling shareholder in TOTCO, has grounds to object to and arbitrate Chad’s violative actions.
It is also important to note that both Petronas and Chevron participate in the Consortium along with ExxonMobil, and the rights and obligations discussed in this memo apply equally to those companies. 

The TOTCO Agreement defines the rights and obligations of TOTCO and Chad concerning the construction, operation, and maintenance of the TOTCO Transportation System (the “TOTCO Pipeline”), which transports oil from the Doba fields (compromising the Komé, Bolobo, and Miandoum oil fields) to Cameroon for export.  TOTCO was established as a joint venture between its private sponsors (ExxonMobil is the lead investor) and Chad, which holds a minority stake.

The major arguments below are based on the language of the Consortium Agreement as understood in light of the other agreements.

II. ExxonMobil’s Obligations under the Consortium Agreement

The Consortium Agreement requires in general that the Consortium abide by the laws and regulations in force in Chad.  At the same time, however, the Consortium Agreement places a number of restrictions and limitations on this requirement.  The Consortium’s obligations and limitations are outlined below:  
1.
“The Consortium shall scrupulously comply with the stipulations of this Convention and shall respect the laws and regulations of the Republic of Chad insofar as the Convention does not stipulate otherwise.”
 
“In the event of contradiction or incompatibility between this Convention and the laws and regulations of the Republic of Chad, the measures of the Convention shall prevail, except where the Parties decide otherwise.  It is understood that the measures of Ruling no. 025/PR/87 of December 8th 1987 relating to the Investment Code in the Republic of Chad shall not apply.”
 

“The Oil Operations undertaken within the framework of this Convention are governed by this Convention and the Oil Code; however, in the event of contradiction or incompatibility between the measures of this Convention and those of the Oil Code, the measures of the Convention shall prevail.”

These three clauses make clear that while the Consortium is obligated to comply with the laws and regulations of Chad, in the event of a contradiction between Chadian laws and the Consortium Agreement, the Consortium Agreement prevails.  Interpreted broadly, this could include incompatibility, not just with the specific provisions of the Consortium Agreement, but with the spirit and purpose of the agreement as well. 

2. 
“In the management of Oil Operations, the Consortium shall observe all written directives made by the Secretary of State in compliance with the Oil Code, as well as all directives given, restrictions imposed, or injunctions made in writing by an agent duly authorized for the purpose.  However, no directive, restriction or injunction shall be given, imposed or made if it is not reasonable or in compliance with the measures of this Convention or the rules of the art of the international oil industry.  If the Consortium refuses such directives, restrictions or injunctions because it considers them to be unreasonable or non-compliant with this Convention or the rules of the art of the oil industry, the dispute shall be submitted to arbitration, in compliance with the measures of clause 33 hereafter.”
 

This provision obligates the Consortium to abide by all written directives given by the Secretary of State unless they are “not reasonable,” or not in compliance with the Consortium Agreement or international oil industry standards. This would include instructions that do not take the form of a piece of legislation or  a regulation.  The impact of these restrictions is discussed below. 
3. 
“The Consortium shall respect the laws and regulations of the Republic of Chad.  Any reference to these laws and regulations, throughout this Convention, shall not in any way be interpreted so as to aggravate, directly or as a consequence, the obligations and responsibilities imposed on the Consortium through the measures of this Convention, or to undermine the rights and economic advantages of the Consortium specified in this Convention…”

This provision, like the others discussed above, requires the Consortium to abide by the laws and regulations of Chad.  However, the provision also prevents any interpretation of these laws that would “aggravate” the “obligations and responsibilities” of the Consortium or that would “undermine the rights and economic advantages of the Consortium” under the Consortium Agreement. The impact of these limitations is discussed below. 
III. ExxonMobil’s Rights under the Consortium Agreement and Possible Violations of Chad’s Obligations under the Consortium Agreement

The Consortium may refuse any unreasonable directive by the government; further, it has the right not to be subject to various acts by Chad that that may increase the economic or other costs of doing business there.  Recent actions by Chad appear to violate these Consortium rights, giving the Consortium, and ExxonMobil as the largest investor, the legal opportunity to refuse to comply with Chad’s directives. 
A.  The Unreasonableness Clause
“Within the limits of the laws and regulations in force, and in compliance with the measures of this Convention and those of the Oil Code, insofar as the Convention does not stipulate otherwise, the Consortium shall have the right . . . (f) to decide on the way in which to conduct the Oil Operations, in compliance with international oil industry practices.”

“In the management of Oil Operations, the Consortium shall observe all written directives made by the Secretary of State in compliance with the Oil Code, as well as all directives given, restrictions imposed, or injunctions made in writing by an agent duly authorized for the purpose.  However, no directive, restriction or injunction shall be given, imposed or made if it is not reasonable or in compliance with the measures of this Convention or the rules of the art of the international oil industry (“Toutefois, aucune directive, restriction ou injunction ne sera donnée, impose ou faite si elle n’est pas raisonnable ou conforme aux dispositions de la présente Convention ou aux règles de l’art de l’industrie pétrolière internationale”).  If the Consortium refuses such directives, restrictions or injunctions because it considers them to be unreasonable or non-compliant with this Convention or the rules of the art of the oil industry, the dispute shall be submitted to arbitration, in compliance with the measures of clause 33 hereafter.”
 

Under these provisions, the Consortium is not obligated to comply with actions directed by Chad that are not reasonable, or that violate international oil industry standards.  While one could read this provision narrowly, “Oil Operations” are defined in the Agreement including (but not limited to) “those administrative activities necessary for the stated operations,”
 into which payment procedures could easily fall.  In addition, the language could be read more broadly to include the effect of any directives on the Consortium’s ability to undertake “Oil Operations” under the Consortium Agreement.  In other words, if a directive in any sphere has an unreasonable effect on the Consortium’s ability to conduct Oil Operations, it could be refused under this provision. Finally, the entire paragraph could be read more broadly to suggest that written directives having to do “Oil Operations” as well as any other “directives given, restrictions imposed, or injunctions made in writing” made by any official may be repudiated if they are unreasonable, violate the Consortium Agreement, or violate international oil industry standards.  This last interpretation is most in line with the spirit and purpose of the Consortium Agreement, which provides broad protection for the Consortium in avoiding harms that may result from Chadian government actions of any kind (see discussion of economic harms in Section B below). The language of the Agreement is broad, granting to the Consortium the right to refuse a directive which then allows the government to go to arbitration.
 

The actions by Chad, in amending its Revenue Management Law and directing that royalties from the Consortium be deposited outside the Citibank escrow account, could be unreasonable or in violation of oil industry standards for a number of reasons:  
1. ExxonMobil (and, by extension, the Consortium) reasonably relied on the involvement of the World Bank and the existence of the Revenue Management Program in deciding to take on the Chad Project, especially in light of the unstable nature of the political and economic situation in Chad, and despite significant opposition from civil society groups in the United States and around the world.  The private sector investors in Chad made it clear to the World Bank and to the government of Chad that they would not get involved without World Bank participation.  For this reason, the government of Chad engaged in a multi-year process of negotiation with the World Bank that resulted, inter alia, in the adoption of the Revenue Management Law, which, not incidentally, was the first law of the year and one of the few to be published immediately and widely distributed.  The open reliance on the World Bank is noted in the Project Appraisal of the Chad Pipeline Project, the World Bank and International Finance Corporation (the “IFC”) and supported by the frequent references to the World Bank in ExxonMobil’s own statements and publications.
For example, the Project Appraisal notes: 

[t]he development of private sector-financed transnational projects is often constrained by concerns about political risks.  A principal difficulty in attracting the US$ 3-billion plus financing from the private sector for this project is the perceived risks and complexities involving an operation from Chad across Cameroon to the Atlantic Coast.  The Bank Group's support has been a key element in catalyzing the involvement of the Private Sponsors, who have stated that they would be unwilling to proceed with the project without the Bank Group's participation, given the significance they attach to the mitigation of political risks provided by the Bank Group's involvement. Bank Group involvement would also be crucial to catalyze the US$ 900 million in financing from commercial lenders/ECAs (including under IFC's B-Loan), who have also indicated their unwillingness to proceed without the Bank Group's involvement, and the US$ 400 million bond issue. IFC and the Bank will help to support stability of the project's arrangements and operation, and will play a critical role in a project involving cooperation between two Governments and three international oil companies.  In such an environment, the IFC, as well as the Bank, can help to ensure confidence in the basic commercial and technical soundness of the project and reduce inevitable tensions as various agreements are tested in practice.
 
ExxonMobil used World Bank involvement heavily in its promotions and justifications for the project, claiming that World Bank participation would “ensure that the vast majority of the government royalties from production would flow back into social investments that benefit the people in these countries.”
  ExxonMobil also relied on the existence of Chad’s Revenue Management Program in justifying its decision to invest in Chad’s heavily corrupt environment, noting for example that the project “can help transform the economies of [Chad and Cameroon] if public revenues are managed properly,” and that the Revenue Management Program will be the vehicle for ensuring this transformation.
 Representatives of Exxon Mobil are on record saying that the World Bank involvement “validated” its plans in Chad,
 and that the World Bank helped ExxonMobil overcome both opposition by nongovernmental organizations
 and the “political risks inherent in this project.”
  
Chad’s breach of its agreement with the World Bank drastically alters the conditions on which ExxonMobil reasonably relied to make its investment in the Project.  The new legal framework in Chad, diluting the Revenue Management System and defying the World Bank, and Chad’s directive that the Consortium deposit oil revenues outside the World Bank-guaranteed escrow account or cease oil production, are thus unreasonable in the context of the Consortium’s investment in Chad. 

2. Even without the explicit reliance on the World Bank, it may be argued that the legal, political, and economic situation that currently exists in Chad would prevent any of the major international oil companies from investing in the country in the face of World Bank opposition and without guarantees like those included in the Revenue Management Law. ExxonMobil can argue that by continuing to invest in such an environment, it would be forced to operate in noncompliance with international oil industry standards. 

B. The “Economic Harm” Clause
“The Consortium shall respect the laws and regulations of the Republic of Chad. Any reference to these laws and regulations, throughout this Convention, shall not in any way be interpreted so as to aggravate, directly or as a consequence, the obligations and responsibilities imposed on the Consortium through the measures of this Convention, or to undermine the rights and economic advantages of the Consortium specified in this Convention . . . .”

“During the period of validity of this document, the State shall ensure that it shall not apply to the Consortium, without prior agreement of the Parties, any future government acts with the duly established effect of aggravating, directly, as a consequence, or due to their application to the shareholders of the Consortium, the obligations and responsibilities imposed by the measures of this Convention, or with the effect of undermining the rights and economic advantages of the Consortium or its shareholders, specified by this Convention, including the effect duly established and reflected over the Consortium of the aggravation of the responsibilities of the Affiliated Companies or the Contractors due to these acts.

. . . 

In the case where such changes are made by the government of the Republic of Chad without prior agreement of the Consortium, the Parties shall agree on the modifications necessary in order to ensure the Consortium has the same financial conditions, obligations and responsibilities, as well as the same rights and economic advantages, as existed before the said changes took place.”

Together, these provisions apply the “economic harm” standard to legislation and regulations existing at the time the Consortium Agreement was signed and to future legislation and regulations.  Where economic harm may result from an action, Exxon does not have an absolute right to refuse.  Nevertheless, the government is required to agree to ‘modifications,’ which would be a basis for ExxonMobil to postpone implementation.  Two Government actions are at issue here:  (1) Chad’s revision of the Revenue Management Law, and (2) Chad’s subsequent instruction to the Consortium to pay oil royalties into an account other than the Citibank account.  Because Chad’s revision of the Revenue Management Law does not apply directly to the Consortium (the Agreement does not make any reference to the Revenue Management Program), this government action per se may fall outside the scope of the Consortium Agreement.  Chad’s instruction that the Consortium pay oil royalties into an account other than the established Citibank escrow account, over the express objections of the World Bank, applies directly to the Consortium and could “undermine the rights and economic advantages” of the Consortium, and “aggravat[e] . . . the responsibilities of the Affiliated Companies or the Contractors” in the manner contemplated by the Consortium Agreement. 
In order to qualify under the terms of the Consortium Agreement, the aggrieved parties would need to demonstrate that the harm suffered related directly to the “economic advantages of the Consortium or its Shareholders, specified in this Convention”—in this case, the economic interests of the Consortium and its Shareholders in the extraction of oil from the Doba oil fields and its transportation through the TOTCO Pipeline. 
ExxonMobil can argue that the Consortium has suffered harm to its economic interests under the terms of the Convention through (1) the near-certainty of higher insurance costs triggered by the World Bank’s removal from the financing arrangement; and (2) the potential liability that could result from legal action against the Consortium for its support of Chad’s military. 
1. Since the World Bank’s involvement brought stability to the financial arrangements for the project, it is likely that the Consortium’s costs of operations will increase if Chad remains in breach of the World Bank agreement.  In the immediate term, the costs of political risk insurance are likely to increase for the Consortium, its Affiliates and Contractors.
  If insurance costs are likely to generally be higher for oil companies when they are operating in highly volatile regions of the world, then it would follow that Chad’s violation of the World Bank Agreement could be so egregious as to fundamentally call into question the terms and conditions of ExxonMobil’s insurance agreement with respect to this Project
Similarly, the Government’s actions likely “aggravat[e] . . . the responsibilities of the Affiliated Companies or the Contractors due to these acts.”  First, TOTCO is an Affiliate of the Consortium and therefore the Government of Chad is prohibited from taking any action that results in “aggravation of its responsibilities.”  Second, the Government of Chad’s actions will likely result in aggravation of the responsibilities of the Consortium’s Contractors.  The Export-Import Bank of the United States (the “Ex-Im Bank”) issued a US$300 million loan guarantee (the “Ex-Im Bank Loan Guarantee”) to finance the export of equipment and services by U.S. suppliers to build the Chad-Cameroon pipeline (defined as recipient parties under the definition of “Contractors” in the 2004 Consortium Agreement).  The Ex-Im Bank’s loan uses limited recourse project financing, in which repayment comes from the dedication of project revenues.  The Consortium’s Affiliates are likely to have taken out insurance against such interruption, in this case, resulting from actions of the Government of Chad.  Under either scenario, the Affiliated Companies will also suffer economic harm through higher insurance premiums and deductibles, if not direct impairment of their ability to repay the Ex-Im Bank Loan Guarantee. 
2. Should the Consortium follow the Government of Chad’s directive to the Consortium to pay royalties into a separate account, the Consortium could suffer economic harm by making itself vulnerable to liability through a lawsuit.

The Government of Chad has made clear its intention to use the revenues for military expenditures.  Given the link and the documented history of human rights abuses by the Chadian military
 their may be a colorable claim that the Consortium “aided and abetted” any human rights violations that occur.  
Such a claim could be brought under the Alien Tort Claims Act.
  While no private corporation has yet been held liable under the ATCA, several cases have gone to discovery, incurring major costs for corporations.  In the most successful case thus far, Unocal reached an out-of-court settlement, totaling a reported $30 million,
 with a plaintiff group after the Ninth Circuit had ruled that the corporation could be found liable for “aiding and abetting” the government of Myanmar for violating the human rights of villagers.
  
IV. ExxonMobil’s Rights and Obligations Under the TOTCO Agreement

The arguments under the TOTCO Agreement are similar to those that apply to the Consortium Agreement, particularly with respect to the economic damage.

In conjunction with the financing of the Pipeline, the World Bank and the European Investment Bank (“EIB”) together provided US$54.5 million for the Chad government’s stake in TOTCO.  The IFC provided a US$14.5 million loan directly to TOTCO while also mobilizing an additional amount under a different loan umbrella.
  There is no date on the TOTCO Agreement, and it is possible that it predates the World Bank Loan Agreement.  In any case, the TOTCO Agreement refers to “Lenders” of financing for the pipeline’s construction only in general terms.  

The TOTCO Agreement contains a stabilization clause (the “TOTCO Stabilization Clause”) similar to that in the Consortium Agreement, which states that 
“[d]uring the term of this [TOTCO] Convention, the Republic of Chad guarantees that no governmental act taken after December 19, 1988 will be applied to TOTCO, without prior agreement between the Parties, which has the duly established effect of increasing, directly, indirectly, or by virtue of its application to Shareholders, the obligations and charges imposed by this Convention or which has the effect of adversely affecting the rights and economic benefits of TOTCO or of Shareholders as provided for in this Convention, including the effect duly established and passed on to TOTCO of the adverse effect on the charges of Affiliates or of the Contractors as a result of such act. . . . Only TOTCO may claim the benefit of this stability provision.

. . . 

If such changes are made by the Republic of Chad without the prior written agreement of TOTCO, the Parties shall agree the necessary modifications to ensure that TOTCO is subject to the same financial conditions, charges and obligations, as well as the same economic rights and benefits as existed before the said changes took place.

The Chadian government’s act to revise the Revenue Management Law, which directly resulted in the World Bank’s freezing of loans to Chad and the freezing of the Citibank account, gives rise to a colorable claim by TOTCO (majority-controlled by the Consortium, subject to review of the TOTCO bylaws) that the economic interests of the TOTCO’s shareholders and the Contractors have been “indirectly” harmed, and that the Chadian Government has not taken steps to ensure that the financial impairment is fully mitigated.

1. 
TOTCO would most likely suffer from increased insurance and financing costs due to the objection and potential withdrawal of the World Bank and the IFC from the project.  The World Bank and IFC’s role in the Pipeline resulted in reduced cost of insurance (premiums and deductibles) to the Consortium, as well as increasing the availability of financing by third-parties.  As discussed above, without the World Bank as a partner, the Consortium would likely have been required to pay far more for political risk insurance on the US$4 billion project costs in Chad—if political risk insurance would have been available at all.  The potential exit from the Pipeline project by the World Bank and IFC—a direct consequence of Chad’s actions—may trigger significantly higher insurance and other financing costs, thereby undermining the “economic advantages” of the Consortium with respect to the TOTCO Agreement.
2. 
Chad’s directive that the Consortium pay into an alternative account or cease pumping may result in direct economic harm to TOTCO.  Should Chad punish the Consortium for its decision not to pay into the unsanctioned bank account by forcing it to cease pumping oil, TOTCO would lose its sole revenue source from per-barrel tariffs.  Moreover, short of full cessation of oil extraction, any confusion caused by the ongoing talks between the World Bank and Chad that could result in reduction of oil transported would also reduce revenue.  The delay or decline in revenue would harm TOTCO’s profitability and also impair TOTCO’s ability to meet any interest or principal payments to lenders.  
3. 
TOTCO has a separate colorable claim that the economic interests of the Contractors have been harmed by Chad’s act, either through increased insurance costs or impaired economics due to reduced project revenue.  Chad’s actions likely have adverse impact on the economic interests of IWL Communications and subsidiaries of Kellogg Brown & Root and Fluor Daniel (the “Contractors”), which took out political risk and commercial insurance in conjunction with their participation in the Pipeline project.  These contractors received a US$300 million loan guarantee from the Export-Import Bank of the United States (the “Ex-Im Bank Loan Guarantee”).  Although the Ex-Im Bank Loan Guarantee is not available for review, the Ex-Im Bank publicly stated that it was providing political risk insurance during the construction of the project, and comprehensive political and commercial risk insurance upon commencement of oil exports.  Under the limited recourse project financing, repayment of the loan is to occur through dedication of project revenues.
  
Because the TOTCO Agreement may predate the World Bank Loan Agreement and the other financing arrangements between the various parties, the TOTCO Agreement does not contain any explicit reference to any multilateral agency.  Nevertheless, several provisions apply to “Lenders,” a defined term which includes the World Bank, EIB, IFC, and all other providers of third-party financing for the construction, operation, and maintenance of TOTCO.  However, the TOTCO Agreement does not provide that any rights of the Lenders are triggered upon a violation of the Stabilization Clause.

While the claim appears valid on the plain meaning of the terms of the TOTCO Agreement, the Arbitration clause (Article 32) governs any dispute with regards to the interpretation of the TOTCO Agreement, which would empower TOTCO (under the Consortium’s majority stake, subject to review of the TOTCO bylaws) to take any dispute for settlement to a panel of arbitrators in Paris.

V. Conclusion 
ExxonMobil is not in a legal straightjacket with respect to Chad’s demand that oil royalties be paid into an unsupervised bank account, outside the supervision of the World Bank.  Rather, ExxonMobil possesses several legal avenues which it may, and should, pursue, to ensure that Chad fulfills its obligations under the agreements discussed above.  As the majority shareholder in the Consortium and the controlling shareholder in TOTCO, ExxonMobil possesses significant financial clout, such that the exercise of its own rights under the agreements will not go unheard by Chad.  ExxonMobil does not merely have a moral obligation to ensure the continued progress of its partnership with Chad and the World Bank (particularly considering its own professed statements on corporate responsibility), but has the legal opportunity to exercise certain rights stemming from the agreements discussed above – rights which place an obligation on Chad to ensure their realization.

The claims discussed above are not intended to be exhaustive.  Rather, they are an initial set of legal provisions at ExxonMobil’s disposal which should be exercised in order to preserve the innovative partnership formed among Chad, the World Bank, and ExxonMobil – a partnership which ExxonMobil made as a prerequisite to its oil exploration and production in Chad.  With legal tools at its disposal, ExxonMobil must choose between remaining silently complicit in eschewing government transparency and accountability and continuing to seek the promotion of development and poverty alleviation in Chad.  
� Written by Christopher Belelieu, Marti Flacks, and Stephen Seymour, with the supervision and editing of Professor Peter Rosenblum.  This memorandum was prepared by the Human Rights Clinic as part of its ongoing research into the impact of state-investor arrangements --  particularly investment agreements between developing countries and multinational corporations --  on  human rights.
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� This agreement governs the contractual relationship between Chad and the Consortium with respect to the three original oil fields developed by the Consortium  – Miandoum, Bolobo, and Kome. An additional Convention was signed between Chad and the Consortium in 2004 that applies to soon-to-be-developed oil fields in the Chari West, Chari East, and Lake Chad regions, but not to the original three fields. This 2004 Convention contains identical language to the 1988 Consortium Agreement with respect to the provisions cited in this memo. Note that after the signing of the 1988 Agreement, Petronas replaced Shell in the Consortium.  We have reviewed the original French version of the 1988 and 2004 Agreements as well as an unofficial English translation of the 2004 Agreement. The source of the translation is unknown, but the translation has been verified by the Clinic.


� We have reviewed an unofficial English translation of the TOTCO Agreement. The source of the translation is unknown, but the translation has been verified by the Clinic.


� Loan Agreement § 4.06. 


� Loan Agreement, Schedule 5 No. 2.


� Loan Agreement § 4.07.


� Loan Agreement § 4.08(c).


� “The royalty on the Crude Oil shall be payable, for all or part, either in cash or in kind. The royalty for the Natural Gas shall always be payable in cash. The choice of the method of payment of royalty on Crude Oil shall be notified to the Consortium by the Secretary of State at least three (3) months before the date of onset of commercial production. This choice shall remain valid until the Consortium receives a new notification from the Secretary of State, which shall be given with notice of at least three (3) months. If this choice is not notified within the timescales specified, the royalty shall be paid entirely in cash.” Consortium Agreement Clause 22.2.  This provision requires the Consortium to defer to Chad on the method of payment of revenues due to the government, by permitting Chad to choose—initially, and then thereafter with three months notice—whether it prefers to be paid in cash or in kind.  It should be noted that the “in cash” option does not mean that the government will be paid literally in cash, but rather that they will be paid the monetary equivalent of the quantity of oil they are due.  The language does not address where funds should be deposited should Chad choose to be paid in cash. 





� Any rights and obligations of TOTCO bind the Government of Chad’s actions to the extent that it is a minority investor in TOTCO. See TOTCO Agreement §24.1(a) (the Republic of Chad undertakes not to restrict “the free exercise of the provisions of the Bylaws of TOTCO which shall have been approved by the Republic of Chad as a Shareholder”).
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� See Consortium Agreement, Clause 17.4.  Clause 17.4 leaves ExxonMobil the option of pursuing other means beyond arbitration.  It reads, “Si le Consortium refuse de telles directives, restrictions ou injunctions parce qu’il les considère comme déraisonnables ou non conformes à la présente Convention ou aux règles de l’art de l’industrie pètrolière, le litige pourra etre soumis à arbitrage, conformément aux dispositions de l’article 33 ci-dessous.”  The language of “pourra” is discretionary to the extent that it only means that the Consortium “can” bring the dispute to arbitration, not that it must.  
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� Growth, opportunity and hope in Africa, at http://www.exxonmobil.com/Files/Corporate/000615.pdf (accessed February 12, 2006). 
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� Consortium Agreement Clause 34.2 (emphasis added). 
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� Without the World Bank as a partner, the Consortium would likely have been required to pay far more for political risk insurance in Chad, one of the world’s most corrupt states–if political risk insurance would have been available at all.  The potential exit of the World Bank from the Pipeline project—a direct consequence of Chad’s actions—may trigger significantly higher insurance costs, thereby undermining the “economic advantages” of the Consortium with respect to the Convention.  
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� In Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004), the Supreme Court acknowledged that the jurisdictional scope of the ATCA extended to recognition of limited claims for violations of the law of nations, but notably failed to enumerate what these specific violations are applicable.  The Sosa Court recognized a category of crimes against innate human rights that are so heinous they violate the law of nations, but left the door open to continued judicial creativity to define the permutations of those crimes.


� Paul Magnusson, A Milestone for Human Rights, Business Week, Jan. 24, 2005, at 63.


� Doe v. Unocal, 395 F.3d 978 (2003) (the Ninth Circuit held that Myanmar villagers could bring suit against a private corporation under accomplice liability for providing the Myanmar government with “knowing practical assistance or encouragement that has a substantial effect on the perpetration of the crime” of using forced labor)
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