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Contracts between sovereign states and private corporations (“Host Government Agreements” or “HGA”) are an important policy element for many developing countries. HGAs may also pose particular problems for democratic accountability and human rights, particularly where powerful corporations wield great influence in dependent host countries that have  weak systems of accountability and a lack of transparency.  Corruption or the exercise of disproportionate influence often leads to unfair terms in HGAs. In addition, HGAs should not curb a government’s ability to exercise legitimate discretion in determining policy, enacting legislation, or implementing programs in furtherance of domestic and international human rights or environmental obligations. With these concerns in mind, the Human Rights Law Clinic at Columbia Law School (the “Clinic”) has analyzed the respective rights and obligations of Mittal Steel Holdings (“Mittal” or the “Concessionaire”) and the Government of Liberia (“Liberia” or the “Government”) (collectively, the “Parties”) under the 2005 Mineral Development Agreement Between the Government of the Republic of Liberia and Mittal Steel Holdings (the “Agreement”).
 

The Agreement imposes conditions that may restrict Liberia’s ability to fulfill its governmental obligations to its citizens, including due process guarantees, environmental protections, health and safety protections, and protection of human rights. Elsewhere in the contract, vague language delegates particularly broad authority and grants sweeping rights to Mittal, while restricting Liberia’s current and future legal powers.  In particular, the Agreement:

· Restricts Liberia’s ability to protect the health, safety, environment, and property of its citizens; 

· Impinges upon Liberia’s ability to protect human rights of its citizens;

· Endangers the environment and public rights to land and resources;

· Permits Mittal to attach additional land to the Concession Area, without appropriate compensation;

· Grants disproportionate power to Mittal to limit Liberia’s legislative acts; 

· Prefers Mittal’s interests over remedies for harm suffered by private individuals;

· Omits references to international standards or international law, particularly with reference to private security principles; and

· Lacks measures for public accountability, such as reasonable confidentiality provisions or transparency requirements to ensure democratic accountability.

As a result, the Agreement, which had been signed in a rush by the National Transitional Government prior to the elections in late 2005,
 raises general concerns of fundamental fairness between the Parties, which Liberia may consider as the new government reviews the Agreement.
 Below, we examine specific provisions of the agreement in detail. For comparison purposes only, we also present relevant analysis of the Concession Agreement between Liberia and the Firestone Rubber Company (the “Firestone Agreement”), signed in January 2005. The references to the Firestone Agreement are not an endorsement of that contract. Nevertheless, we find that it has many provisions which further highlight the failings of the Mittal Agreement.

The Mittal Agreement’s Implications on Human Rights in Liberia

Stabilization Clause: 


Terms: “The GOVERNMENT
 hereby undertakes and affirms that at no time shall the rights … granted by it under this Agreement be derogated from or otherwise prejudiced by any Law or by the action of inaction of the GOVERNMENT. … In particular, any modifications that could be made in the future to the Law … shall not apply to the CONCESSIONNAIRE and its Associates without their prior written consent.” (Article XIX, Section 9).

Discussion: The Stabilization Clause effectively prevents Liberia from exercising its authority and obligation to protect the human rights of its citizens during the 25-year term of the Agreement (see below). Without any exception for health, safety or implementation of international treaty obligations, the Stabilization Clause severely limits Liberia’s ability to exercise its duties under the Constitution and international law. The Agreement prohibits the Liberian legislature from passing any legislation that prejudices the rights granted to Mittal, and compels Liberia to act either to protect any derogation of Mittal’s rights or indemnify Mittal for any loss suffered as a result of Government action.
 In other words, any laws affecting health, safety and human rights—including the rights of Mittal’s expected 3000 Liberian workers
—are subject to indemnification by Liberia. Thus, the Stabilization Clause greatly restricts Liberia’s ability to implement its current and future commitment to human rights protections, embodied in the Constitution of Liberia, extant domestic legislation and international law. 

In contrast, the Firestone Agreement contains a stabilization Clause (§30) that is not as restrictive as that in the Agreement.  While the Firestone stabilization clause similarly declares that the Firestone Agreement governs any rights or duties of Firestone or Liberia if there is conflict with any Liberian law, it also provides for interpretations of the agreement in accordance with Liberian law and principles of international law. Moreover, the Firestone Agreement contains language stating that “[n]either Firestone nor Firestone Liberia shall be subject to any governmental rules, law, regulations, decisions, proclamations, orders or other edicts with respect to their rights under this Agreement or other activities in Liberia except such as constitute Law in Liberia.”  

Terms of the Agreement as Superior to Other Laws: 

Terms: “In the event of any conflict between this Agreement or the rights, obligations and duties of a Party under this Agreement, and any other Law … then this Agreement shall govern the rights, obligations and duties of the Parties.” (Article XIX, Section 9).

Discussion: The Agreement declares its supremacy over applicable governing Liberian law as well as generally accepted international law, including human rights norms to the extent that they have been or will be adopted by the Liberian government. The Agreement lacks requirements for compliance with national, international, and human rights law, as well as for the adherence to current and future standard industry practices. The requirement for arbitration outside of Liberian courts exacerbates the supremacy of the Agreement, for the arbitrator is less likely to be familiar with other standards, such as the Liberian Constitution, that may apply. 

The Firestone Agreement contains similar language that is modified somewhat by the carve-out for Liberian law, defined as “any constitution, law, statute, decree, rule, regulation, judicial act or decision, judgment, order, proclamation, directive, executive order or other sovereign act of the government.”

Private Security Force and Power of Detention and Exclusion: 

Terms: “The CONCESSIONAIRE shall have the right in keeping with the provisions of the Laws, to directly or under contract with other persons, establish and maintain its own security force for the purpose of maintaining law, order and security, with power both of detention … and of search of and exclusion from the Concession Area … as may be properly restricted for economic, operational or security reasons.” (Article X, Section 3).

Discussion: Security has been one of the major human rights concerns with respect to private contracts that involve natural resource exploitation. The events in the Niger Delta of Nigeria and West-Papua in Indonesia sparked a world wide movement to regulate the security activities associated with mining and drilling. One result was the Voluntary Principles on Security and Human Rights (the “Voluntary Principles”), that are sponsored by the governments of the United States, the United Kingdom, Norway and the Netherlands. Major companies in the extractive industry, such as Anglo-American, BHP Billiton, and Rio Tinto, have signed the Voluntary Principles.
  Mittal is not a signatory to this document.

The Agreement does not provide for any of the protections contemplated by the Voluntary Principles, nor does it reference them in any manner.  Rather, the Agreement grants authority to establish a private security force to Mittal, delegating to a private party state police powers subject only to the requirement that any detained person be handed over to the Government “as soon as practical” and without any restriction on the use of force. The scope of this private security authority includes exclusion from and detention of private individuals within the Concession Area and Mittal’s operational interests, and leaves significant room for potential human rights abuses by Mittal’s private security force. The absence of human rights considerations from the terms of the Agreement creates potential for private arbitrary detentions and/or displacement. The Agreement’s explicit permission of action by the security force for “economic” reasons could also have chilling effects on the organization of labor.  

While the Firestone Agreement does not reference the Voluntary Principles, it permits Firestone Liberia to establish or contract for a plant protection department “always being subject to law.”  Any powers to apprehend and detain individuals or to exclude individuals from the concession area are also “subject to Law.”  §8.2. Moreover, Firestone Liberia must provide periodic reports of the security force’s activities to the government. 

Environmental and Natural Resource Impacts

Lack of Restrictions on the Use and Degradation of Natural Resources:

Terms: “The CONCESSIONAIRE shall have the right to acquire, import, construct, install and operate plant, equipment, railroads, roads, bridges, airports, port, jetties . . . and any other infrastructure reasonably required for the Operations; it shall have the right, free of charge, to cut and utilize timber, to quarry and use stone or rock, and use water resources to the extent reasonably needed for the Operations.” (Article IX, Section 3(b)(1)); 

“Except as otherwise provided in this agreement, the CONCESSIONAIRE shall have the right to remove, extract and use water, gravel, sand, clay, stone and timber …” (Article  XXVII, Section 1). 

Discussion: The Agreement places minimal qualifications on Mittal’s right to alter the land within the Concession Area and imposes no requirement that Mittal return the land to an environmentally sound condition following the expiration of the Concession.

Rather, the Agreement provides only the modest limitation that Mittal’s use of land, water, minerals, and timber—all provided free of charge—be “reasonably needed for the Operations.” Endangered species of flora are protected only to the extent that they do not interfere with the Operations.  The Agreement does provide some additional protection for water rights, requiring that Mittal may not deprive any private individual of a constant and reasonable supply of usable water without replacing it. The timeframe for replacement, however, is not specified.

The expansive rights granted to Mittal, combined with the exemption from legal environmental protections deemed “adverse” to Mittal’s interests pursuant to the Stabilization Clause, create broad incidental rights to natural resources with potentially damaging implications for water, timber, and mineral reserves within Liberia. This concern is magnified by the provisions that permit Mittal to expand the Concession Area beyond its initial boundaries, creating a provisional right to resources across even greater territory. These terms, insulated from challenge by the Stabilization Clause, may have damaging environmental impacts and create serious impositions on the public right to natural resource preservation.  

The Firestone Agreement, on the other hand, establishes a best practices requirement that “[u]nless Firestone Liberia demonstrates that a particular measure is unreasonable, it shall employ measures as protective [of the environment] as those employed by Persons in Liberia and elsewhere engaged in the production and processing of” rubber. §15. 

Moreover, should either Firestone or Liberia “identify an unreasonable risk to public health or unreasonable damage to the environment caused by an environmental effect of Production under this Agreement,” Firestone Liberia has the obligation to develop an environmental management plan designed to eliminate the unreasonable risk or damage.  

Lack of Transparency and Representation

Confidentiality Clause:

Terms: “All information exchanged between the Parties hereto in the context of this Agreement shall be considered and treated as confidential information. … The Parties hereto hereby agree not to divulge such information to any other Person without the prior written consent of the other party.” (Article VII).

Discussion: The lack of transparency in connection with the terms of the Agreement is a major flaw in the Agreement. While the Agreement functions like a treaty by restricting the Government’s ability to impose legal restrictions on Mittal’s operations—in effect limiting the protection of human rights with respect to the Concession—this Confidentiality Clause prevents the public from knowing the terms to which the Government has committed. In other words, it functions like a secret treaty or secret law. 

While there is a limited area in which business decisions may be maintained as confidential, the blanket effect of this Confidentiality Clause forbids disclosure of the terms of the Agreement or details of its negotiations by the Government to the Liberian public. In order to maintain democratic legitimacy and accountability, the Government should exercise its authority in a manner that maintains transparency and public involvement throughout the process of negotiation, execution, and implementation of the Agreement. The terms of the Confidentiality Clause may also conflict with the disclosure requirements of the environmental laws of Liberia. 

Impositions of the Concession on Public Infrastructure and Private Lands

Lack of Restrictions on Scope of Concession: 

Terms: “The CONCESSIONAIRE shall have the right to request an extension of the term of this Agreement for additional terms … upon providing the GOVERNMENT with Notice.” (Article III, Section 2(a)); 

“The CONCESSIONAIRE shall be given the right of first refusal for inclusion within the Concession Area of contiguous areas with potentially exploitable iron Ore resources. (Article IV, Section 3);

“[T]he GOVERNMENT shall grant to CONCESSIONAIRE an Exploration License for any Exploration Area proposed by the CONCESSIONAIRE within the Concession Area.” (Article VI, Section 5). 

Discussion: This length of the Concession, and potentially expansive scope of the Concession Area magnify concern over the rights granted to Mittal over very public resources, including mineral, exploration, and land use and acquisition rights. The Agreement essentially mandates Government licensing and approvals of Mittal’s expansive exploration and operations, limiting the future ability of the Government and Liberian citizens to reacquire their interest in the Concession Area, adjacent lands, and incidental natural resources. The lack of restrictions on the scope of this Concession may reflect an imbalance of negotiating power and unequal terms in favor of Mittal and to the detriment of the national and public interests of Liberia and its citizens. 

In the Firestone Agreement, approval by Liberia (not to be unreasonably withheld) is required for construction of infrastructure within the concession area, provided that Firestone much comply with environmental and safety regulations.  § 4.3(a)(i).

Lack of Restrictions on the Duration of Concession and Agreement: 

Terms: “The CONCESSIONAIRE shall have the right to request an extension of the term of this Agreement for additional terms not exceeding twenty-five (25) years each … upon providing the GOVERNMENT with Notice.” (Article III, Section 2(a)); 

“The GOVERNMENT shall grant its approval for the Extended Term through the Extended Date if the Feasibility Report reasonably complies with International Standards, the GOVERNMENT’S overall mineral development strategy and the provisions of this Agreement.” (Article III, Section 2(b)).

Discussion: The only leeway that the Government has to deny its approval of the additional 25-year Extended Terms is if it finds that Mittal’s “Feasibility Report” does not comply with Liberia’s “mineral development strategy.” Any denial of the Extended Terms can be brought to an arbitrator. The fiscal terms and conditions must be mutually agreed upon each Extended Term, but the Government has no flexibility to amend or renegotiate any other terms in the Agreement.

As a result, the potential environmental and human rights concerns within this Agreement extend over an indefinite duration, and the Government has little flexibility in conducting policy review. The Agreement mandates Liberia’s approvals, licensing and renewals with very few conditions, at the potential expense of the public interest and industry competition. Such terms limit the Government’s ability to oversee Mittal’s operations within its laws and boundaries. 

While the Firestone Agreement similarly provides for a ten year “Rehabilitation Term,” to be followed by a thirty-five year “Regular Term” and an “Extended Term,” the Firestone Agreement provides that the Liberian government shall acquire 45% of the ownership in the joint enterprise after the Regular Term, which it may pass along to Liberian citizens. §2.3.

Expansive Domain Over Public and Private Lands: 

Terms: “To the extent that it does not involve an unreasonable interference with the right of other persons, the GOVERNMENT shall grant the CONCESSIONAIRE the right to enter upon, utilize and possess, without cost, any public land not within the Concession Area and which is reasonably required by the CONCESSIONAIRE. … In the even that occupation of private land within the Concession Area will be required for or incidental to the Operations, the CONCESSIONAIRE shall endeavor … to enter upon and utilize such private land. … [T]he GOVERNMENT shall, at the request of the CONCESSIONAIRE, intervene to assist in the conclusion of such agreement, failing which the GOVERNMENT shall, at the request of the CONCESSIONAIRE, use the rights conferred to it … to acquire such land and all improvements thereon in the public interest.” (Article IX, Section 1(a)-2(b)).

Discussion: On its face, this is one of the most disturbing provisions in the agreement. It appears to grant Mittal with domain over public and private lands and invites the involuntary displacement of private property owners, without providing them any legal protections. In addition, the Agreement fails to include clear community resettlement terms, human rights considerations, or a role for neutral third-party assessors in the process. In general, the Agreement includes very few restrictions on the scope of Mittal’s prospecting and licensing area, including exploration, expansion, operations and acquisition of addition public and private lands. 

The Firestone Agreement, on the other hand, provides that “all trails across the Production Area used immemorially by the population shall remain open to free use by the public, subject to such reasonable restrictions as Firestone shall . . . impose” in accordance with law.  § 4.3(b).

Burden on National Infrastructure: 

Terms: “[Within the Concession Area, t]he CONCESSIONAIRE shall have the right to acquire, import, construct, install and operate plant, equipment, railroads, roads, bridges, airports, ports, jetties, breakwaters, pipelines, power facilities including power generation facilities, towns or communities, and any other Infrastructure reasonably required for the Operations.” (Article IX, Section 3(b)(1)); 

“The CONCESSIONAIRE shall have the right to use public Infrastructure, whether owned, operated or provided by the GOVERNMENT or by any other Person under license or authority of the GOVERNMENT, to the extent adequate (taking into account the public use thereof) to meet the CONCESSIONAIRE’s needs with respect to the Operations.” (Article IX, Section 3(b)(2)).

Discussion: The Agreement grants Mittal rights to acquire, construct or operate infrastructure within the Concession Area to an extent that invites unchecked infrastructure development, at the expense of Liberian public interest. Expansive construction of railroads, roads, ports, power facilities, etc., may hold serious environmental and population risks. Although the Agreement provides for “taking into account the public use” of infrastructure in the use of existing structures, Mittal’s private use rights may also impinge upon the public’s ability to use and maintain limited infrastructure resources within the country. Railway, power facility, and port rights are areas of particular concern.  

As noted above, the Firestone Agreement grants Firestone the exclusive right to “construct, install, maintain and/or repair, at its own expense,” infrastructure within the concession area, subject to national environmental law and safety regulations.  § 4.3(a)(i).

Other Concerns: 

Applicable Law Under the Agreement:

Terms: “This Agreement and the rights, obligations and duties of the Parties hereunder shall be construed and interpreted in accordance with laws of the United Kingdom of Great Britain, with due regard to the Laws of the Republic that are mandatorily applicable to the Operations and the Parties, in particular the Minerals and Mining Law.” (Article XXXIV).

“‘Law’ shall mean any constitution, law, statute, decree, rule, regulation, judicial act or decision, judgment, order, proclamation, directive, executive order or sovereign act of the GOVERNMENT that affects or purports to affect the CONCESSIONAIRE or is generally applicable in the Republic of Liberia.” (Article I, Section 1.21)

Discussion: The Agreement sets the terms of arbitration and other legal interpretation of its provisions under the laws of the United Kingdom, with a carve-out for the application of laws that apply mandatorily to the Operations and the Parties. The contract specifies one example of this exception—the Minerals and Mining Law.  In contrast, “Law” as defined and used throughout the Agreement is characterized by generally applicability.  This reference to mandatory applicability of the Minerals and Mining Law stands alone, as the rest of the contract gives clear primacy to the Agreement and excludes the application of Liberian law, it is unclear what is intended by this provision.  Nothing else in the dispute resolution procedure favors the application of Liberian law.  

In sharp contrast, the Firestone Agreement is governed by Liberian law and rules and principles of international law. §30.

Dispute Resolution Clause:

Terms: “Any dispute between the GOVERNMENT and the CONCESSIONAIRE arising out of, in relation to, or in connection with this Agreement or its formation or the validity, interpretation, performance, termination, enforceability or breach of this Agreement (including any dispute concerning whether the GOVERNMENT or the CONCESSIONAIRE has violated or is in breach of this Agreement), for which resolution by submission to an expert is not specifically provided elsewhere in this Agreement shall be exclusively and finally settled by binding arbitration pursuant to the Convention in accordance with the rules of the Centre in effect on the Effective Date except to the extent in conflict with this Article XXXI which shall prevail in that event.” (Article 27.1(a)).

Discussion: Under the terms set forth in this Agreement, the Government is unconditionally bound to international arbitration with Mittal with a referee from the International Centre for Settlement of Investment Disputes, an arm of the World Bank. 

Arbitration combined with strict rules for the application of foreign law without reference to international law or specific Liberian law is likely to exclude consideration of significant issues of public policy of importance to Liberia.

The Agreement provides no recourse to individuals seeking to challenge any infringement of their rights by Mittal or the Government.  Such asymmetrical protection of corporate and. private individual rights should be reassessed. 

Firestone and the Government have also agreed to be bound by International Centre for Settlement of Investment Disputes, within the International Bank for Reconstruction and Development. There, however, any dispute is to be governed by Liberian law and principles of international law.

� This analysis was requested by Sustainable Development Institute (SDI), Monrovia, Liberia.  It was written by Stephen Seymour, Valerie Knobelsdorf and Alka Pradhan with supervision and editing by Professor Peter Rosenblum.  It is part of the ongoing work of the Columbia Law School Human Rights Clinic focused on the human rights impacts of state-investor arrangements, particularly investment contracts between developing countries and multinational corporations.


� The Clinic has not analyzed whether the agreement was legitimately executed.


� http://www.liberiapastandpresent.org/ODP/IronOre/050819MittalSteelDeal.htm.


� http://www.theliberiantimes.com/article_2006_02_6_0344.html.


� All capitalized terms are also capitalized in the Agreement. 


� “The GOVERNMENT shall indemnify and hold harmless the CONCESSIONAIRE and its Affiliates from any and all claims, liabilities, costs, expenses, losses and damages suffered by them (whether arising by operation of Law or contract, voluntarily made, or otherwise reasonably assumed by it) as a result of any failure of the GOVERNMENT to honor any provision or undertaking expressed in this Agreement.” (Article XXI, Section 3).


� http://www.theliberiantimes.com/article_2006_02_6_0344.html.


� http://www.voluntaryprinciples.org/participants/companies.php.
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