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IN THE COMMUNITY COURT OF JUSTICE OF THE ECONOMIC 

COMMUNITY OF WEST AFRICAN STATES (ECOWAS)

HOLDEN AT ABUJA, NIGERIA

SUIT NO: ECW/CCJ/APP/08/09
BETWEEN:

THE REGISTERED TRUSTEES OF

THE SOCIO-ECONOMIC RIGHTS  

& ACCOUNTABILITY PROJECT (SERAP) --- PLAINTIFF
AND

PRESIDENT OF THE FEDERAL REPUBLIC OF     
NIGERIA

ATTORNEY GENERAL OF THE FEDERATION  
NIGERIAN NATIONAL PETROLEUM 

CORPORATION (NNPC) 

SHELL PETROLEUM DEVELOPMENT COMPANY 
(SPDC)

ELF PETROLEUM NIGERIA LTD 

AGIP NIGERIA PLC
CHEVRON OIL NIGERIA PLC
TOTAL NIGERIA PLC
EXXONMOBIL CORPORATION--------------------------- DEFENDANTS

APPLICATION

PURSUANT TO

A. ARTICLES 1, 2, 3, 4, 9, 14, 15, 16, 17, 21, 22, 23 & 24 OF THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS

B. ARTICLES 1, 2, 6, 9, 10, 11, 12, 13, OF THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

C. ARTICLES 1, 2, 6, 7, & 26 OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

D. ARTICLE 33 OF THE RULES OF THE COMMUNITY COURT OF JUSTICE

E. ARTICLE 10 OF THE SUPPLEMENTARY PROTOCOL A/SP.1/01/05 AMENDING THE PROTOCOL (A/P1/7/91) RELATING TO THE COMMUNITY COURT OF JUSTICE

1.
NAME AND ADDRESS OF THE PLAINTIFF 

The Plaintiff is Socio-Economic Rights & Accountability Project (SERAP); 4 Akintoye Shogunle Street, Off Awolowo Way Ikeja, Lagos Nigeria
2.
DESIGNATION OF THE DEFENDANTS


The 1st Defendant is the President of Nigeria and Commander-in-Chief of the Nigerian Armed Forces.

The 2nd Defendant is the Attorney-General of the Federation, and as such the Chief Law Officer of the Federation.

The 3rd Defendant is the state-owned Nigerian National Petroleum Corporation (NNPC), which is the majority stakeholder in all joint ventures 

The 4th Defendant is Shell Petroleum Development Company (SPDC), a subsidiary of Royal Dutch Shell, is the main operator on land, and has 30% of oil joint ventures.
The 5th Defendant is Elf Petroleum Nigeria Ltd, and has 10% of the joint ventures

The 6th Defendant is Agip Nigeria PLC, and has 5% of the joint ventures.
The 7th Defendant is Chevron Oil Nigeria PLC

The 8th Defendant is Total Nigeria PLC

The 9th Defendant is Exxonmobil Corporation

3.
SUBJECT MATTER OF PROCEEDINGS

Violations of the right to an adequate standard of living, including the right to food, to work, to health, to water, to life and human dignity, to a clean and healthy environment; and to economic and social development – as a consequence of: the impact of oil-related pollution and environmental damage on agriculture and fisheries; oil spills and waste materials polluting water used for drinking and other domestic purposes; failure to secure the underlying determinants of health, including a healthy environment, and failure to enforce laws and regulations to protect the environment and prevent pollution. 
4.
FACTS

i. The Federal Republic of Nigeria is a signatory to the International Covenant on Economic, Social and Cultural Rights; the International Covenant on Civil and Political Rights; and the African Charter on Human and Peoples Rights.

ii. Nigeria ratified both the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights in October 1993. Nigeria ratified the African Charter in July 1983. Nigeria has further incorporated the African Charter into its domestic law through the African Charter on Human and Peoples’ Rights (Enforcement and Ratification) Law Cap 10 Laws of the Federation of Nigeria.
iii. The Federal Republic of Nigeria is also a signatory to the Revised Treaty of the Economic Community of West African States dated 24th July, 1993.

iv. The Plaintiff is a human rights non-governmental organization registered under Nigerian laws. 
v. The 1st Defendant is the President of Nigeria and Commander-in-Chief of the Nigerian Armed Forces. The 2nd Defendant is the Attorney-General of the Federation, and as such the Chief Law Officer of the Federation. The 3rd Defendant is the state-owned Nigerian National Petroleum Corporation (NNPC), which is the majority stakeholder in all joint ventures. The 4th Defendant is Shell Petroleum Development Company (SPDC), a subsidiary of Royal Dutch Shell, is the main operator on land, and has 30% of oil joint ventures. The 5th Defendant is Elf Petroleum Nigeria Ltd, and has 10% of the joint ventures. The 6th Defendant is Agip Nigeria PLC, and has 5% of the joint ventures. The 7th Defendant is Chevron Oil Nigeria PLC. The 8th Defendant is Total Nigeria PLC. The 9th Defendant is Exxonmobil Corporation
5. NARRATION OF FACTS BY THE PLAINTIFF

(i)      This Complaint is brought on behalf of the Registered Trustees of the Socio-Economic Rights and Accountability Project (SERAP) against the Government of Nigeria, a member of the Economic Community for West Africa (ECOWAS) and a state party to the UN International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights and the African Charter on Human and Peoples’ Rights; and against multinational corporations operating in the Niger Delta region of Nigeria.
(ii)       The Plaintiff, Socio-Economic Rights & Accountability Project (SERAP), is a human rights non-governmental organization registered under Nigerian laws, and whose mandates and objectives include the promotion of respect for socio-economic rights of Nigerians, through litigation, research and publications, advocacy and monitoring. SERAP seeks to promote the full realization of economic and social rights in Nigeria by working to ensure that public institutions and officials and non-state actors are made more accountable and transparent in the use of Nigeria’s wealth and natural resources.

(iii) The Niger Delta is one of the 10 most important wetland and coastal marine ecosystems in the world and is home to some 31 million people. The Niger Delta is also the location of massive oil deposits, which have been extracted for decades by the government of Nigeria and by multinational oil companies, Defendants herein. 
(iv) The oil industry in the Niger Delta comprises both the government of Nigeria and subsidiaries of multinational companies such as Shell, Elf, Agip, Chevron, Total and ExxonMobil, as well as some Nigerian companies. Oil exploration and production is undertaken in what are known as “joint ventures”, involving the state-owned Nigerian National Petroleum Corporation (NNPC) and one or more oil companies or within production sharing contracts. NNPC is the majority stakeholder in all joint ventures. SPDC, a subsidiary of Royal Dutch Shell, is the main operator on land. The SPDC joint venture involves NNPC, which holds 55 per cent, Shell 30 per cent, Elf Petroleum Nigeria Ltd, 10 per cent and Agip Nigeria PLC, 5 per cent. 
(v) SPDC alone operates over 31,000 square kilometres. The area is crisscrossed by thousands of kilometres of pipeline, punctuated by wells and flow stations. Much of the oil infrastructure is located close to the homes, farms and water sources of communities.
(vi) The Niger Delta has an enormously rich natural endowment in the form of land, water, forests and fauna. These assets, however, have been subjected to extreme degradation due to oil prospecting. The Plaintiff contends that this loss has been a direct route into poverty, as natural resources have traditionally been primary sources of sustenance.
(vii) Oil has generated an estimated $600 billion since the 1960s. The Plaintiff contends that despite this, the majority of the Niger Delta’s population lives in poverty. The United Nations Development Programme (UNDP) describes the region as suffering from “administrative neglect, crumbling social infrastructure and services, high unemployment, social deprivation, abject poverty, filth and squalor, and endemic conflict.”
(viii) The oil and gas sector represents 97 per cent of Nigeria’s foreign exchange revenues and contributes 79.5 per cent of government revenues. 

(ix) Oil exploration in the Niger Delta has long been marked by protests by local communities about the negative impact of the oil industry, corruption and the failure of oil wealth to be translated into better living conditions. 
(x) The Plaintiff contends that the people of the oil producing areas of the Niger Delta have watched for more than half a century while oil companies, politicians and government officials get rich from the ‘black gold’ extracted from their land.
(xi) The Niger Delta has suffered for decades from oil spills, which occur both on land and offshore. Oil spills on land destroy crops and damage the quality and productivity of soil that communities use for farming. Oil in water damages fisheries and contaminates water that people use for drinking and other domestic purposes. According to UN Food and Agriculture Organization (FAO): “For brackish-water resources, the state of the resources is deplorable. Fishing pressure is very high, arising from the lack of alternative employment for estuarine communities. Oil pollution further complicates the scenario, with the devastation of aquatic life in the area.” 
(xii) Oil spills happen so frequently in the Niger Delta. Spills result from corrosion of oil pipes, poor maintenance of infrastructure, spills or leaks during processing at refineries, human error and as a consequence of deliberate vandalism or theft of oil.  In 1995 SPDC Petroleum, admitted that its infrastructure needed work and that corrosion was responsible for 50 per of oil spills. The company began a program of upgrading oil pipes and infrastructure. However, today companies increasingly maintain that the majority of oil spills are caused by sabotage and not by their poor infrastructure or operational problems.  

(xiii) The Plaintiff contends that companies are designating controllable spills as sabotage in order to avoid liability for compensation.  While the proportion of current oil spills that are caused by sabotage is disputed, it is generally acknowledged that the majority of the oil spills prior to 1990s were due to infrastructure problems and human error.
(xiv) The Plaintiff contends that the fact that the people of the Niger Delta have not benefited from oil wealth is only part of the story. Widespread and unchecked human rights violations related to the oil industry have pushed many people deeper into poverty and deprivation, fuelled conflict and led to a pervasive sense of powerlessness and frustration. 
(xv)  Oil spills, waste dumping and gas flaring (gas is separated from oil and, in Nigeria, most of it is burnt as waste) are endemic in the Niger Delta. This pollution, which has affected the area for decades, has damaged the soil, water and air quality. Hundreds of thousands of people are affected, particularly the poorest and other most vulnerable sector of the population, and those who rely on traditional livelihoods such as fishing and agriculture. However, the human rights implications have received little attention from the government of Nigeria or the oil companies, the Defendants herein.
(xvi) The Plaintiff contends that the devastating activities of the oil industry in the Niger Delta continue to damage the health and livelihoods of the people of the area.
(xvii) The Plaintiff further contends that the majority of the people of the Niger Delta continue to be denied basic necessities of life such as adequate access to clean water, education, healthcare, food, and a clean and healthy environment. The Plaintiff also contends that the majority of the Niger Delta is denied the right to human dignity, and to economic and social development.
(xviii) Many of the development initiatives that have been established by the Defendants individually and/or collectively have been marred by corruption and bad planning, leaving behind a trail of half-finished or non-functioning projects. Discontent and anger at the lack of benefits from oil extraction is exacerbated by the damage that the oil industry has done in many communities. Widespread environmental damage associated with oil extraction has destroyed livelihoods, polluted water and undermined health. The same oil extraction that is generating wealth for the few is deepening the poverty of many. 

(xix) On 28 August 2008, a fault in the Trans-Niger pipeline resulted in a significant oil spill into Bodo Creek in Ogoniland. The oil poured into the swamp and creek for weeks, covering the area in a thick slick of oil and killing the fish that people depend on for food and for their livelihood. The oil spill has resulted in death or damage to a number of species of fish that provide the protein needs of the local community. Video footage of the site shows widespread damage, including to mangroves which are an important fish breeding ground. The pipe that burst is the responsibility of the Shell Petroleum Development Company (SPDC). SPDC has reportedly stated that the spill was only reported to them on 5 October of that year. Rivers State Ministry of Environment was informed of the leak and its devastating consequences on 12 October. A Ministry official is reported to have visited the site on 15 October. However, the leak was not stopped until 7 November. 
(xx) The Plaintiff contends that the failure and complicity of the Defendants individually and/or collectively to stop the leak swiftly significantly increased the damage. People suffered skin problems through contact with the oil. 
(xxi) The Plaintiff contends that although Nigerian government regulations require the swift and effective clean-up of oil spills, as of June 2009, the site of the spill had still not been cleaned up. 
(xxii)  A second oil spill was reported to have occurred in the same area on 2 February 2009, further damaging the environment on which people depend for their food and livelihood. Although the oil spill has seriously undermined the local community’s right to food, no adequate action has yet been taken by the Defendants to address the food insecurity.
(xxiii)   On 2 May 2009, eight months after the spill, SPDC staff reportedly brought food relief to the community, which they rejected as wholly inadequate. 
(xxiv)  On 25 June 2001 residents of Ogbodo in Rivers State heard a loud noise, which sounded like an explosion. The sound came from a pipeline, which had ruptured. Crude oil from the pipe spilled over the surrounding land and waterways. The community notified Shell Petroleum Development Company (SPDC) the following day; however, it was not until several days later that a contractor working for SPDC came to the site to deal with the oil spill. The oil subsequently caught fire. 
(xxv) Some 42 communities were affected by the Ogbodo spill as the oil moved through the water system. The communities’ water supply, which came from the local waterway, was contaminated. SPDC brought ten 500-litre plastic tanks of water to Ogbodo, but only after several days. Although SPDC refilled the tanks every two to three days, 10 tanks are insufficient for their needs, and are emptied within hours of refilling.

(xxvi)    People in the area complained of numerous symptoms, including respiratory problems. The situation was so dire that some families reportedly evacuated the area, but most had no means of leaving. The government did not evacuate people, and the company carried out most of the emergency response work. At least 26,500 barrels of oil were spilt at Ogbodo. SPDC reportedly accepted that the spill was caused by equipment failure. SPDC has acknowledged equipment failure in its recent annual report.

(xxvii)   The devastating impact of the Ogbodo oil spill was exacerbated and prolonged because of failure of the Defendants individually and/or collectively to contain the spill swiftly and because clean-up of the site was both slow and inadequate. Initial delays were created by SPDC not sending a contractor to carry out the clean-up.

(xxviii)     In February 2003, a representative of Shell from London came to Nigeria. The representative and SPDC staff visited the site and promised that a post-impact assessment would be done, and that the site would be remediated. However, no post-impact assessment appears to have been carried out. The site had still not been adequately cleaned up.

(xxix)    SPDC is reported to have agreed some form of compensation with the people of Ogbodo, which appears to have included involving them in future development projects, but was not based on any proper evaluation of the damage to their livelihoods and health. Some individuals and families received payments but these were reported by members of the community to be less than the market value of losses, while community claims in relation to the destruction of the water system have never been settled.

(xxx)  In K-Dere in Ogoniland, which has been affected by several oil spills; the shellfish which had been common in the mangroves and on which they relied, both to sell and for food, are disappearing because of the pollution. 

(xxxi) In June 2005, a pipeline surveillance company, contracted by Shell, discovered an oil spill from a high-pressure pipeline operated by Shell, in Oruma, Bayelsa State. The oil reportedly spread into many fish ponds and killed fish and shellfish on which the community relied for livelihood and food. 
(i)        On 3 December 2003, part of an oil pipeline in Rukpokwu in Rivers State burst, devastating the once fertile land around it. The resulting oil spill destroyed farmlands, fishponds and water wells, and deprived farming families of vital income. The pipeline is operated by SPDC. A joint investigation team confirmed the cause of the spill to be a tear at the bottom of pipe, most likely due to internal corrosion. 

(ii) Frequent oil spills are a serious problem in the Niger Delta. The failure of the oil companies and regulators to deal with them swiftly and the lack of effective clean-up greatly exacerbates the human rights and environmental impacts of such spills. 
(iii)   Both the African Commission on Human and Peoples’ Rights and the UN Human Rights Committee have expressed serious concern about pollution and called on the government of Nigeria to take urgent action to deal with the human rights impacts of oil industry pollution and environmental degradation. However, the Defendants have failed individually and/or collectively to remedy the situation.
(iv)  On 14 November 2005, a Federal High Court of Nigeria ruled that gas flaring in the Iwerekhan community in Delta State was a violation of the constitutionally guaranteed rights to life and dignity, which include the right to a “clean, poison-free, pollution-free, healthy environment.”
(v) The Plaintiff contends that the Niger Delta provides a stark case study of the lack of accountability of a government to its people and of multinational companies’ almost total lack of accountability when it comes to the impact of their operations on human rights. 
(vi)       A lack of transparency in the award of compensation and clean-up contracts has fed inter- and intra- community tensions and conflict. Communities are often seen and treated as a ‘risk’ to be pacified, rather than as stakeholders with critical concerns about the impact of oil operations. 
(vii)      Protests by local communities about the oil industry (including peaceful protests) and attacks on oil installations by armed groups are frequently met with reprisals characterized by excessive use of force and serious human rights violations. Action has rarely been taken to bring to justice members of the security forces who are suspected of being responsible for grave human rights violations in the region. 
(viii)    The organized theft of oil by illegal bunkering or hot tapping is lucrative and widespread. There are persistent reports that current and former employees of some oil companies, as well as state officials and politicians, may be involved in illegal bunkering. The stolen oil is transported by barge or tanker to the ports for sale on the international market, reportedly through refineries in West African countries such as Côte d’Ivoire and beyond. 
(ix)      Drilling waste has frequently been disposed of indiscriminately, often into drainage channels and waterways, which affects water quality, or on to land used for agriculture. SPDC has in the past acknowledged the impacts of other sources of environmental damage related to its operations. In a 1995 publication on the environment in the Niger Delta, it said: SPDC’s environmental programme aims to progressively reduce emissions and effluents and discharges of waste materials that have a negative impact on the environment.” SPDC has said that it is working towards a system that would mean: “no harmful drilling waste will be discharged into the environment (after 1996)” – the inference being that drilling waste had been discharged into the environment for years.
(x) Activities associated with oil extraction, including laying pipes, building infrastructure and making the area accessible by road and water, have done considerable damage to the Niger Delta environment. Companies (Defendants herein) that have the requisite oil exploration and production licences and leases are entitled to build infrastructure and conduct surveys across large areas of the delta, including land used for farming and fisheries. Communities have no means of preventing these activities, regardless of the damage they can cause to livelihoods and food sources – although they should receive compensation. Compensation, however, is frequently inadequate.

(xi) Oil companies also dredge rivers to facilitate navigation and obtain sand for construction. Dredging causes serious environmental damage, with direct repercussions for human rights, since it harms fisheries and can significantly degrade water quality. During dredging, sediment, soil, creek banks and vegetation along the way are removed and deposited as dredge spoils. Sediment introduced into the water system as a result of dredging and other related activities can destroy fish habitats. Toxic substances attached to sediment particles can enter aquatic food chains, cause fish toxicity problems and make the water unfit for drinking. The waste material from dredging has often been dumped on the river banks, which disrupts the environment. Moreover, the waste is often acidic and if it leaches into the water, is a further source of contamination. 

(xii) Clean-up of oil pollution in the Niger Delta is frequently both slow and inadequate, leaving people to cope with the ongoing impacts of the pollution on their livelihoods and health.
(xiii) Not much consideration has been given to the cumulative impact of multiple sources of oil pollution that have been inflicted on the Niger Delta for decades. However, there is a significant difference between a one-off incident of pollution or environmental damage, and continual or repeated incidents in the same area over time. The people of the Niger Delta have been living with ongoing pollution and environmental damage.
(xiv) Pollution and environmental degradation is experienced across much of the oil producing areas of the Niger Delta. The impact of the oil industry on the environment in the Niger Delta is understood as occurring in a context where the livelihoods, health and access to food and clean water of hundreds of thousands of people are closely linked to the land and environmental quality. 
(xv) The Plaintiff contends that the environmental damage that has been done, and continues to be done, as a consequence of oil production in the Niger Delta, has led to serious violations of human rights. People living in the Niger Delta have to drink, cook with, and wash in polluted water; they eat fish contaminated with oil and other toxins; the land they use for farming is being destroyed because of the lack of respect for the ecosystem necessary for their survival; after oil spills the air they breathe reeks of oil and gas and other pollutants; they complain of breathing problems, skin lesions and other health problems, but their concern are not taken seriously and they have almost no information on the impacts of pollution.
(xvi) The majority of the Niger Delta’s population has no access to potable water. Many communities depend on untreated surface water and wells for drinking water, which leads to health problems from waterborne diseases. Three-quarters of all rural communities in the Niger Delta do not have access to safe water sources. Despite the widespread pollution of the rivers and creeks of the Niger Delta by oil spills and waste, there is no study that considered the implications for humans of oil pollution in water that is used for drinking, bathing and other domestic purposes. 
(xvii) The Plaintiff contends that the Defendants individually and/or collectively are internationally obligated to respect, protect, promote, ensure and fulfil the right to an adequate standard of living in the Niger Delta. 

(xviii) Although the government of Nigeria has some regulatory systems in place, the evidence from the Niger Delta is that these do not work. For example, at Ogbodo, the oil spill undermined access to water for thousands of people, not only because of the spill itself but because of the failure to contain it and clean up the site effectively. In cases such as Ogbodo, the pollution of drinking water is highly visible but in other cases people may not be able to detect what pollutants are in their water.
(xix) People whose water is contaminated by waste materials, or who live downstream of oil spills, often do not have access to alternative sources of clean water. Moreover, when companies provide water supplies after an oil spill, they usually only do so for a short period of time. 

(xx)  Companies have also engaged in development projects to help communities construct water and sanitation facilities. However, some of these development projects have been criticized as inadequate and poorly executed.
(xxi)   There has been no effective monitoring by the Defendants individually and/or collectively of the volumes of oil-related pollutants entering the water system, or of their impacts on water quality, fisheries or health. 

(xxii)   Moreover, the way in which some oil companies (Defendants herein) deal with oil spills offshore – where they do so – causes further pollution problems. They sometimes use chemical dispersants. These chemicals break up the oil on the surface, dispersing it in the water. Dispersants do not clean the water; the oil is simply broken up and falls to the bottom where it can kill fish food, further damaging fish stocks.

(xxiii) In numerous cases, the long-term effects of oil spills on soil have resulted in undermining a family’s only source of livelihood. Communities report long-term effects that include delayed germination of plants, stunted growth in trees and smaller fruit, and, in some cases, land is rendered unusable for years or even decades. These longer-term impacts are rarely considered in compensation deals; rather, people are compensated for the loss of the crop in the ground and not the long-term reduction in agricultural productivity. 
(xxiv) The noise pollution, the discomfort generated by the light from flaring, the black dust and soot that settles in people’s homes and on food and clothes, undermine the quality of life and the right of people to live in a healthy environment. 
(xxv) The government’s obligation to protect the right to health requires it to investigate and monitor the possible health impacts of gas flaring, considering the communities’ concerns about the risks that it poses for their physical and mental health. The failure of the government and the companies (Defendants herein) to take the concerns of the communities seriously and take steps to ensure independent investigation into the health impacts of flaring, and to consider that the community has reliable information, is a breach of international standards.

(xxvi) The problems have been exacerbated by a lack of information. The collection, analysis and publication of information are critical to ensuring that human rights are protected in many contexts. 
(xxvii) Impunity for past acts can and does fuel future violations and abuses of human rights. 
(xxviii) By failing to deal adequately with corporate actions that harm human rights and the environment, the government of Nigeria has compounded the problem. A culture of impunity has been reinforced for oil companies in the Niger Delta because of a lack of any adequate sanctions for bad practice that damages human rights.
(xxix) The 3rd Defendant, the NNPC has not acted with due diligence to ensure that its business operating partners do not violate human rights. Rather, NNPC has failed to act to stop destructive behaviour by its oil company partners (Defendants herein). It has also failed to provide adequate funding to the joint ventures for the control of pollution and environmental damage.
(xxx) The 4th Defendant, the SPDC, the main oil operator on land, has stated that work on pipeline maintenance and repair and efforts to end gas flaring are behind schedule because its partners (NNPC is the main partner) have not put up their share of the funding. 
(xxxi) The oil industry provides the government with significant revenues. The failure of the government to allocate sufficient funding, via NNPC, to ensure safety and prevent pollution related to oil operations has contributed to violations of the human rights of the people of the Niger Delta.
(xxxii) However, the fact of government failure to protect rights does not absolve the non-state actors (Defendants herein) from responsibility for their actions and the impact of them on human rights. When companies undermine or abuse human rights, it is sometimes the result of genuine lack of knowledge, but more often it is a consequence of lack of due diligence and proper planning, or because of deliberate actions. 
(xxxiii) The Plaintiff contends that the Defendants individually and/or collectively either actually caused the human rights harms herein highlighted or contributed to them significantly.
(xxxiv) The Plaintiff further contends that the 4th -9th Defendants herein aided and abetted the 1st -3rd Defendants in the violations of human rights highlighted above. The 4th – 9th Defendants are active participants in the serious violation of the human rights of the Niger Delta people.
(xxxv) The Plaintiff contends that it is only when people have an effective access to justice and when people are given the information and space needed to participate in decisions that affect their lives, will the human rights tragedy of the Niger Delta begin to end. 
6.
SUMMARY OF PLEAS IN LAW

APPLICABILITY OF THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS, AND OTHER INTERNATIONAL HUMAN RIGHTS TREATIES
Article 4 of the Revised Treaty of the Economic Community of West African States (ECOWAS), 1993 provides for the applicability of the provisions of the African Charter on Human and Peoples’ Rights to member states of the ECOWAS as follows:

The High Contracting Parties in pursuits of the objective stated in Article 3 of this Treaty, solemnly affirm and declare their adherence to the following principles:

“4(g)… recognition, promotion and protection of human and peoples rights in accordance with the provisions of the African Charter on Human and Peoples Rights.”

WHEREAS the Federal Republic of Nigeria has ratified and adopted the provisions of Article 1 of the African Charter on Human and Peoples Rights which provides that:

“The member states of the organization of African Unity parties to the present Charter shall recognize the rights, duties and freedom enshrined in this Charter and shall undertake to adopt legislative or other means to give effect to them”

Article 2 of the Charter provides that:

“Every individual shall be entitled to the enjoyment of the rights and freedom recognized and guaranteed in the present charter without distinction of any kind such as race, ethnic group, colour, sex, language, religion, political or any other opinion, national, social origin, fortune, birth or other status”

It is provided under Article 17 of the African Charter on Human and Peoples’ Rights that:

“1. Every individual shall have the right to education. 2. Every individual may freely, take part in the cultural life of his community. 3. The promotion and protection of morals and traditional values recognized by the community shall be the duty of the State.”

Further, Article 21 of the African Charter on Human and Peoples’ Rights provides that:

“1. All peoples shall freely dispose of their wealth and natural resources. This right shall be exercised in the exclusive interest of the people. In no case shall a people be deprived of it. 2. In case of spoliation the dispossessed people shall have the right to the lawful recovery of its property as well as to an adequate compensation. 3. The free disposal of wealth and natural resources shall be exercised without prejudice to the obligation of promoting international economic cooperation based on mutual respect, equitable exchange and the principles of international law. 4. States parties to the present Charter shall individually and collectively exercise the right to free disposal of their wealth and natural resources with a view to strengthening African unity and solidarity. 5. States parties to the present Charter shall undertake to eliminate all forms of foreign economic exploitation particularly that practiced by international monopolies so as to enable their peoples to fully benefit from the advantages derived from their national resources.”

In the same African Charter on Human and Peoples’ Rights, Article 22 also provides that:

“1. All peoples shall have the right to their economic, social and cultural development with due regard to their freedom and identity and in the equal enjoyment of the common heritage of mankind. 2. States shall have the duty, individually or collectively, to ensure the exercise of the right to development.”

Article 24 provides that, 

“All peoples shall have the right to a general satisfactory environment favorable to their development.”

Under international human rights law, people whose rights are violated should have access to effective remedy. The right to effective reparation includes: restitution, measures to restore the victim to the original situation; compensation for economically assessable damage; rehabilitation; satisfaction, which should include: effective measures aimed at the verification of the facts and full and public disclosure of the truth, judicial and administrative sanctions against persons liable for the violations and guarantees of non-repetition.

International human rights treaties to which Nigeria is a state party also require that states must take steps to protect people’s economic, social and cultural rights from actions of non-state actors that would undermine enjoyment of those rights. The obligation to protect requires the Government of Nigeria to prevent third parties, including oil companies, from interfering in any way with the enjoyment of the right to an adequate standard of living. 

The failure to put in place and enforce adequate regulations that would protect the environment and human rights, highlighted above, constitutes a clear violation by the government of Nigeria of its obligations under international human rights law.

Multinational corporations have obligations under international law not to be complicit in human rights violations. Multinational corporations must not perform any wrongful act that would cause human rights harms; must be aware of their role not to provide assistance or any support that would contribute to human rights violations; and must not knowingly and substantially assist in the violation of human rights.

By virtue of Article 10(c) of the Supplementary Protocol (A/SP.1/01/05) Amending the Protocol (A/P.1/7/91) Relating to the Community Court of Justice access to the Court is open to “individuals and corporate bodies in proceedings for the determination of an act or inaction of a Community official which violates the rights of the individuals or corporate bodies”

7 ORDERS SOUGHT BY APPLICANT

A. A DECLARATION that everyone in the Niger Delta is entitled to the internationally recognized human right to an adequate standard of living, including adequate access to food, to healthcare, to clean water, to clean and healthy environment; to socio and economic development; and the right to life and human security and dignity.
B. A DECLARATION that the failure and/or complicity and negligence of the Defendants individually and/or collectively to effectively and adequately clean up and remediate contaminated land and water; and to address the impact of oil-related pollution and environmental damage on agriculture and fisheries is unlawful and a breach of international human rights obligations and commitments as it violates the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights, and the African Charter on Human and Peoples’ Rights.
C. A DECLARATION that the failure of the Defendants to establish any adequate monitoring of the human impacts of oil-related pollution – despite the fact that the oil industry in the Niger Delta is operating in a relatively densely populated area characterized by high levels of poverty and vulnerability, is unlawful as it violates the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights and the African Charter on Human and Peoples’ Rights.  
D. A DECLARATION that the systematic denial of access to information to the people of the Niger Delta about how oil exploration and production will affect them, is unlawful as it violates the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights, and the African Charter on Human and Peoples’ Rights.  
E. AN ORDER directing the Defendants to ensure the full enjoyment of the people of Niger Delta to an adequate standard of living, including adequate access to food, to healthcare, to clean water, to clean and healthy environment; to socio and economic development; and the right to life and human security and dignity.
F. AN ORDER directing the 1st 2nd and 2rd Defendants to hold the 4th, 5th, 6th, 7th, 8th, and 9th Defendants responsible for their complicity in the continuing serious human rights violations in the Niger Delta
G. AN ORDER compelling the 1st and 2rd Defendants to solicit the views of the people of the area throughout the process of planning and policy-making on the Niger Delta
H. AN ORDER directing the government of Nigeria to establish adequate regulations for the operations of multinationals in the Niger Delta, and to effectively clean-up and prevent pollution and damage to human rights 
I. AN ORDER directing the government of Nigeria to carry out a transparent and effective investigation into the activities of oil companies (3rd – 9th Defendants herein) in the Niger Delta and to bring to justice those suspected to be involved and/or complicit in the violation of human rights highlighted above

J. AN ORDER directing the Defendants individually and/or collectively to pay adequate monetary compensation of 1 Billion Dollars (USD) ($1 billion) to the victims of human rights violations in the Niger Delta, and other forms of reparation that the Honourable Court may deem fit to grant
8.
NATURE OF EVIDENCE IN SUPPORT


Documentary:

1. The African Charter on Human and Peoples’ Rights 

2. Economic Community of West African States (ECOWAS) Revised Treaty dated 24th July, 1993.

3. African Union Charter on the Rights and Welfare of the Rights of the Child.

4. UN International Covenant on Economic, Social and Cultural Rights.

5. UN International Covenant on Civil and Political Rights

6. United Nations Convention Against Corruption.

7. United Nations Universal Declaration of Human Rights
8. Declaration by the 1972 United Nations (UN) Conference on the Human Environment
9. Amnesty International report on Petroleum, Pollution and Poverty in the Niger Delta, June 2009. Index: AFR 44/017/2009
Dated this 25th  day of July  2009
…………………………………………..

FEMI FALANA Esq.

FALANA & FALANA’S CHAMBERS

PLOT 1491, TY DANJUMA STREET,

(OPPOSITE KEBBI STATE GOVT. HOUSE)

ASOKORO, ABUJA

PLAINTIFFS SOLICITORS ADDRESS FOR SERVICE AT THE SEAT OF COURT

C/O

FALANA & FALANA’S CHAMBERS

20, TY DANJUMA STREET,

(OPPOSITE KEBBI STATE GOVT. HOUSE)

ASOKORO, ABUJA
PERSON AUTHORIZED TO ACCEPT SERVICE:

FEMI AKINJUTE 

SERVICE MAY ALSO BE EFFECTED ON THE PLAINTIFF SOLICITORS BY ANY TECHNICAL MEANS OF COMMUNICATION IN ACCORDANCE WITH ARTICLE 33 RULE 2 THROUGH OUR E-MAIL falanalagos@yahoo.com
FOR SERVICE ON:

THE DEFENDANTS:
His Excellency Alhaji Umar Yar’Adua 

President of the Republic of Nigeria 

Commander in Chief of the Armed Forces 

Office of the President 

Aso Rock 

Abuja, 

  

Minister of Justice & Attorney General of the Federation 

Federal Secretariat Towers (5th & 10thfloors), 

Shehu Shagari Way, Central Area, 

P.M.B. 192, Garki 

Abuja 

  

NNPC Towers , Central Business District, 
Herbert Macaulay Way , 
P.M.B. 190, Garki, Abuja 

  

  

The Shell Petroleum Development Company of Nigeria Ltd.
Freeman House 21/22 Marina
PMB 2418 Lagos 

  

  

Elf Petroleum Nigeria Ltd 

35 Kofo Abayomi Street 

Lagos 

  

  

Agip Nigeria PLC 

Agip House
PC 23 Engineering Close 

Lagos 

  

  

Chevron Oil Nigeria PLC 

8 Macarthy Street 

Lagos 

  

  

Total Nigeria PLC 

Total House 
4, Afribank Street 
Victoria Island
LAGOS 

  

  

Exxonmobil Corporation 

Mobil Producing Nigeria
Mobil House
Lekki Expressway
Victoria Island
Lagos
