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I. Introduction 
 

a. Background 
 

Since over a decade VNO-NCW and ICC Netherlands (“Dutch Business”) have been closely 
following—and engaged in—the international debate on the responsibilities and practices of 

business with respect to human rights.  
 

In June 2008, the United Nations Human Rights Council unanimously endorsed the report 

Protect, Respect and Remedy by professor John Ruggie—marking the first time in its 60-year 

history that the UN has made an authoritative statement on the human rights responsibilities 

of business. 

 

The report comprises a conceptual and policy framework with three core principles:  

1. the state duty to protect against human rights abuses by third parties, including business;  

2. the corporate responsibility to respect human rights; and  

3. the need for more effective access to remedies.  

 

Following the successful first three years of his mandate and the broad support the framework 

has received, the Human Rights Council requested professor Ruggie to continue the mandate 

for a second 3-year period in order to “operationalize” his framework.  
 

This policy brief lays out the views of Dutch Business; raises some questions and concerns 
with specific elements of the report; and details how Dutch Business intends to engage with 

the second half of professor Ruggie’s mandate.  
 

b. Summary of policy position of Dutch Business 
 

Dutch Business believes Protect, Respect and Remedy (the “Ruggie report”) represents an 

important advancement in the ongoing debate on business and human rights. The report has 

received widespread support from all stakeholders, including companies and leading business 

organizations. Dutch business supports the principles forming the basis for its 

recommendations.  

 

The report is an intellectually sound document and the proposed framework is appropriate. 

In particular, Dutch Business welcomes the reaffirmation of the state as the cornerstone of the 

human rights regime, and the attempt to clearly delineate the scope of the responsibilities of 

business. 

 



The approach and substantive proposals captured in the report energise ongoing work within 

companies in the development of their human rights policies. While acknowledging the work 

is still in progress, Dutch Business believes the report contains many elements that can 

already guide companies in their ongoing efforts to respect human rights.  

 

While the report contains important new thoughts and policy concepts, some critical questions 

remain with respect to the practical implications and extent of the new demands on company 

operations. A special point of attention is the possible consequences of the Ruggie report for 

SME's. Because many details have as yet to be filled in, further support by Dutch Business 

will depend on the scope and nature of the operationalization of the framework.  

 

Dutch business is committed to be actively involved in the further development of the 
concepts of the report. To that end, ten leading Dutch Global Compact signatory companies 

have recently started a Business & Human Rights Initiative with the aim to develop good 
company human rights practices following closely the framework presented in the Ruggie 

report. The final report of this initiative will be published for consideration of Dutch 
companies, other business forums, and Professor Ruggie’s mandate.  

 

II. Joint initial views of IOE, ICC and BIAC1 

 

In their joint initial views (May 2008), the International Organisation of Employers (IOE), the 

International Chamber of Commerce (ICC) and the Business and Industry Advisory 

Committee to the OECD (BIAC), wrote that the Ruggie report “has significantly advanced the 

debate on business and human rights.” In particular, the business organizations praised “the 

exemplary and transparent multi-stakeholder consultation process,” and deemed the report “an 

appropriate and focused way of summarizing the current state of business and human rights 

discussions.“ 

 

The business organizations extended their full support for the framework and noted that the 

report recognizes four elements that have so far been missing or underemphasized: 1) the root 

cause of most human rights abuses are based in “governance gaps;” 2) most human rights 

abuses occur in countries with weak governance, limited freedoms, high corruption, or in 
conflict; 3) governments and companies have distinct responsibilities with respect to human 

rights; and 4) respect for human rights applies to companies of all sizes and ownerships.  
 

The organizations added the following comments for each of the three elements of the 
framework:  

 

State duty to protect 

 

• The business organisations support the report's recognition of the role of states as the 

foundation for the framework and the need for adequate implementation and enforcement 

of existing laws.  

• They also stress that if the goal is to reach down into the global supply chain, a large part 
of the focus should be on the suppliers at the national and local level and domestic 

companies themselves, and not only on multinational companies and foreign direct 
investment. 

                                                
1
 The statement is available at: www.reports-and-materials.org/Letter-IOE-ICC-BIAC-re-Ruggie-report-May-

2008.pdf 



Corporate responsibility to respect 

 

• The organizations reaffirm that companies must respect international instruments where 

national law is absent.  

• The call to carry out due diligence is seen as a useful and practical part of the framework. 

 

Access to Remedies 

 

• The organisations recognize that every part of society needs the ability to seek redress for 

grievances. 

• They consider focusing on extraterritorial application of laws risks diverting the attention 

from improving national judicial mechanisms.  

• They express serious reservations about establishing a global ombudsman. 

 

III. Further comments of VNO-NCW and ICC Netherlands 

 
VNO-NCW and ICC Netherlands support the joint initial views of ICC, IOE and BIAC. In 

addition, they have the following comments. 

 

a. Commentary 
 

The report is based on extensive study of existing international treaties, legal and corporate 

practice and initiatives (such as Global Compact). Its stated goal is that other initiatives will 

use the framework of Protect, Respect and Remedy as the point of departure for a more 

precise attribution of responsibilities to companies in the field of human rights.  

 

Dutch Business fully supports Prof. Ruggie's position
2
 that at this point in time states should 

not start a process towards the establishment of a global treaty containing a code of legally 

enforceable rights and norms in the field of business and human rights. The process of such a 

treaty would likely be very slow, while immediate action is necessary; would take away 

crucial resources and energy from existing promising initiatives; and it is highly questionable 

whether any such treaty would be enforceable.  
 

Many Dutch companies have already developed their own human rights policies. They have 
found that this is a learning process, where the policy is gradually improved on the basis of 

experience gained. The value of the report of the Special Representative is that it stimulates 
these efforts and provides direction for further improvement and learning. Notably, the report 

outlines how sound human rights policies form a crucial component of effective risk 
management. Professor Ruggie recognises that addressing human rights becomes an 

increasingly important part of a company’s corporate governance.  
 

Dutch Business welcomes the recognition by the Special Representative that addressing 

potential human rights grievances early on may prevent much larger issues later. Judicial and 

non-judicial grievance mechanisms—designed and functioning according to the principles 

outlined in the report—can play an important role in this respect. Chapter IV (“Access to 

Remedies”) puts forward a number of interesting proposals to this end.  

 

                                                
2
 John Ruggie, "Business and human rights – Treaty road not travelled," Ethical Corporation, May 6, 2008 

Available at: www.ethicalcorp.com/content.asp?contentid=5887. 



b. Questions and Concerns 

 

In addition to the general commentary above, Dutch Business has found the following 

specific concerns and questions among its membership with respect to the Ruggie report: 

 

State duty to protect 

 

The state duty to protect demands states to act, which could lead to additional (nationally 

mandated) obligations for companies in a series of fields. If these obligations would be 

different from country to country, it could easily lead to a distortion of the international level 

playing field. This should be avoided by increased international harmonisation of which the 

mandate of the Special Representative is a notable and exemplary attempt.  
 

The report also raises the issue that Bilateral Investment Treaties (BITs) should be assessed as 
to the balance between human rights and investor protection. While acknowledging that it is 

important to avoided excesses, Dutch Business asks what will be the practical implications of 
this proposal for existing BITs.   

 

Corporate responsibility to respect 

 

Dutch Business welcomes that the corporate responsibility to respect presents a clear 

delineation of the scope of companies' responsibilities, where some public pressure groups 

have in the past perhaps asked more than can and should reasonably be expected from 

business (for example, asking companies to bear responsibilities that essentially belong to 

governments). The Special Representative’s report clearly indicates that restrictive use should 

be made of “influence” as a basis for attributing responsibility to companies. The simple fact 

of having “influence” is not sufficient to expect from companies a duty to act.
3
 

 

At the same time, the observation that companies can potentially affect all human rights can 

widen the scope for many companies when compared to their approach in the past. A 

significant number of companies have already recognised this broad scope, but for other 

companies the scope will be necessarily widened as a result of this report.  
 

The central concern of Dutch Business is what will be the consequences of shifting 
expectations for the activities of business. Member companies have raised a number of 

questions in this regard:  
 

• How should companies act and make trade offs in relation to specific rights (e.g. the 
right to work, right to family life, right to self-determination, right to participate in 

political and cultural life)?  

• How should companies act when in certain countries the observance of certain human 

rights is discouraged or even forbidden? 

• What is the meaning of the report where it states that the principles are the same for all 

companies, although specific procedures may differ in small and medium sized 

companies? Will the same obligations apply in practice for small and big companies? 

 

By signalling that companies are expected to develop human rights focused due diligence 

policies and grievance mechanisms, the Ruggie report potentially puts substantive additional 

                                                
3
 See paragraphs 65-72 of the report.  



demands on companies. In the final section of this document (“Looking Forward”) some 

suggestions are made on how companies can already start implementing the 

recommendations.  

 

Access to remedies 

 

An important concern of Dutch Business with respect to access to remedies rests with 

developments of bringing cases before courts in countries other than where the alleged 

violation occurred.  

 

Dutch Business fears that increased possibility to bring claims against multinational 

companies to home state courts, as signalled by the Special Representative in his report, could 
lead to increased "forum shopping."4 Furthermore, serious doubts are raised about the 

capacity of home state courts to judge the human rights situation in countries very different 
from their own.  

 
Dutch Business supports ICC’s position that home states should limit expansion of national 

legislation with extraterritorial effect to matters connected to their national territory by a 
substantial and predictable link. It, furthermore, encourages states to foster the convergence 

and harmonization of diverging national laws.  

 

Notwithstanding, Dutch Business recognises that in certain grave cases governments may 

consider it to be in the public interest to address the overseas actions by companies domiciled 

in its territory. However, the challenge will be to find a balance between, on the one hand, 

filling eventual lacunae in responsibilities and judicial protection, and, on the other, 

unjustified and improper legal action against companies. 

 

IV. Looking forward 

 

The report is part of work in progress that is not yet finished. It provides a new line of 

thinking, but not yet a ready set of operational guidelines that can be implemented by 

companies. To fill this gap, professor Ruggie started working in 2008 on the second (three 
year) part of his mandate, which aims to provide guidance for the implementation of the 

framework. 
 

a. Second half of the mandate  
 

In the resolution extending the mandate for another three years, Professor Ruggie is asked to 
continue providing recommendations and guidance on all three elements of his framework. 

With respect to the corporate responsibility to respect, professor Ruggie has announced he 

will “develop a set of practical guiding principles for companies on due diligence and related 

accountability measures.”
5
 

 

                                                
4
 I.e., bringing a case before the court that is most likely to decide in favour of the plaintiffs (or to award the 

highest compensation) rather than filing the case in the country where the alleged violation occurred. 
5
 Statement by Prof. John Ruggie, 63rd session of the General Assembly (Third Committee), 27 October 2008. 

Available at: www.reports-and-materials.org/Ruggie-statement-UN-General-Assembly-27-Oct-2008.pdf 



For the purpose of advising him on this task, he has convened a “global leadership group,” 

consisting of 15 prominent experts from government, business and human rights advocacy.
6
 

The group is to give Professor Ruggie both strategic and substantive advice “on how best to 

ensure that businesses worldwide respect internationally recognized human rights standards.”7  

 

Throughout his three year mandate, Professor Ruggie is expected to convene various 

consultations on draft proposals for the operational guidance of the corporate responsibility to 

respect, where participation of companies and business associations will be particularly 

welcomed.  

 

b. Business organizations 

 
Dutch Business intends to remain closely involved in the further process and discussions 

concerning the development of the guidance and the implementation of the mandate. It 
intends to do so through regularly discussing Professor Ruggie’s work in the relevant 

committees within VNO-NCW and ICC Netherlands, as well as in international business for a 
such as ICC, IOE and BIAC. Where relevant it intends to provide input to Professor Ruggie 

through the submission of commentaries and participation in consultative meetings, such as 
the Business and Human Rights Day on 1 December 2008, organized by the Dutch Ministry 

of Foreign Affairs.  

 

Inspired by the Ruggie report, a group of member companies of VNO-NCW and ICC The 

Netherlands has started collaborating in a Business & Human Rights Initiative. The project—

organized through the Netherlands Network of the Global Compact—aims to map and 

understand for Dutch Business the implications of Protect, Respect and Remedy through three 

distinct phases. In the first phase, the participating companies will make an assessment of the 

extent to which current policies and activities already align with the Ruggie report. In the next 

phase, they will try to learn from each other through workshops on the various elements of the 

proposed due diligence process and access to remedies. The intention in the final phase is to 

develop a number of “good human rights business practices,” the output of which is meant to 

help participating companies and the wider business world in effective implementation of 

human rights in company policies, procedures and practices. The final report will also serve 
as input for consideration of the Special Representative in the process of establishing 

“operational guidance” for companies.  

 

c. Companies 
 

For companies the most pressing question is: what can or should we do right now? While it 
marks the first time that the United Nations has made any definitive statement on the 

responsibility of companies, the report so far remains largely at the level of principle. Yet, 

most companies have realized for a long time that society expects them to respect human 

rights, and have developed various policies, procedures and practices to maintain and bolster 

their so-called “social license to operate.”  

 

                                                
6
 The group includes former UN Secretary-General Kofi Annan and Mary Robinson, the former President of 

Ireland who also served as UN High Commissioner for Human Rights, Maria Livanos Cattaui (former Secretary 

General of ICC), Neville Isdelle (Coca Cola) and Mr Murthy (Infosys). 
7
 “Global leadership group to advise on business and human rights,” Press release by UN Secretary-General’s 

special representative for business and human rights, Geneva and New York, 22 September 2008. Available at: 

www.reports-and-materials.org/Leadership-group-22-Sep-2008.pdf 



The value of the Ruggie report is that existing efforts are placed in a clear framework, and 

that the direction in which company practice should move is presented: companies cannot ex 

ante exclude any human rights from consideration; they must develop a human rights policy; 

have systems in place to ensure that human rights are not adversely impacted; track their 

performance; and develop systems to mitigate any adverse impacts they may have. 

Companies are advised to start exploring to what extent they are already following these 

steps, and how they can potentially be strengthened, as well as engage with VNO-NCW and 

ICC Netherlands in further dialogue about the report and its consequences.  

 

Perhaps the most readily available recommendation is the establishment of a company 

grievance mechanism for those who feel they may be negatively affected by a company's 

activities. The Special Representative has stated that an effective grievance mechanism is part 
of the corporate responsibility to respect. He suggests that the inclusion of external 

stakeholders may increase legitimacy and the reduction of frivolous complaints. When a 
company chooses to maintain a wholly internal mechanism, it can only be legitimate where it 

is based on direct or mediated dialogue rather than one-sided adjudication. The Special 
Representative has underlined the importance of this recommendation: it is better to early 

solve a small incident than to try and solve a big one later—possibly in court. Companies are 
well-advised to adopt a proper and integrated conflict management tool (following the 

principles outlined in the Ruggie report) as part of risk management in their corporate 

governance structure.  

 

Specific guidance will have to be provided on the point how SME's, especially when they 

predominantly operate on domestic markets, should properly pick up the recommendations of 

the Ruggie report. 

 

Finally, businesses are encouraged to stay informed of—and where possible engage with—the 

Business & Human Rights Initiative of the Netherlands Network of the Global Compact. The 

participating companies welcome additional participants, as well as substantive input of those 

willing to share their experiences and opinions. In due time, the Initiative will publish its 

outcomes in a report for consideration of other Dutch companies and the wider business 

world.  



Annex: Summary of the Ruggie-report, Protect, Respect, and Remedy 

 

In the current wave of globalisation, a permissive environment for wrongful acts by 

companies exists as a consequence of “governance gaps”—defined as the gaps between the 

scope and impact of economic forces and actors, and the capacity of societies to manage their 

adverse consequences. A new regime is needed for more effective protection. 

 

The report presents a conceptual and policy framework to anchor the business and human 

rights debate. The framework comprises three core principles: the state duty to protect against 

human rights abuses by third parties, including business; the corporate responsibility to 

respect human rights; the need for more effective access to remedies. These are differentiated 

but complementary responsibilities. 
 

The state duty to protect  
This principle refers not to so much to the duty of the state to uphold human rights in its own 

functioning, but specifically to the duty of the state to protect against human rights abuses by 
non-state actors, including business.  

 
States can foster business cultures that respect human rights. They can support and strengthen 

market pressures on companies to respect rights, e.g. by reporting requirements. Some states 

are beginning to use the existing 'corporate culture' as a criterion for deciding on corporate 

criminal accountability. 

 

In general, a more coherent state policy in the field of business and human rights is needed. 

 

Specific points: 

• Better means should be developed to balance (foreign) investor interests and the needs of 
host states to discharge their human rights obligations. 

• Export credit agencies should require clients to perform adequate due diligence on their 

potential human rights impacts. 

• A revision of the OECD Guidelines would be timely, as their current human rights 

provisions lack specificity and have fallen behind the voluntary standards of many 

companies and business organisations. 

• Especially in conflict zones, a more proactive policy of governments is required to 
prevent harmful corporate involvement. 

 

The corporate responsibility to respect 

From a large range of case studies, it is shown that companies can potentially affect all human 

rights. But they are specialized economic organs, not democratic public interest institutions. 
Therefore, their responsibilities cannot and should not mirror those of states: companies have 

specific responsibilities in relation to all human rights. Nevertheless it may be useful for 
operational guidance purposes to map which rights companies tend to affect most often in 

particular sectors or situations. 
 

The corporate responsibility to respect is independent from the state duty to protect. 
 

The report provides a baseline, a minimum standard, for company behaviour. The crux is: 'do 

no harm': companies should not have a negative impact on human rights. This may require 

positive action in certain situations. A company cannot compensate for human rights harm by 



performing good deeds elsewhere. On top of this baseline, it is left to the choice and 

responsibility of individual companies to decide whether to set up additional activities. 

 

Companies should set up a due diligence policy with detailed guidance in specific functional 

areas. Impact assessments should be made, leading to refinements in the policy. The human 

rights policy should be integrated throughout the company. Leadership from the top is 

essential in order to embed respect for human rights throughout the company. Regular updates 

of impact and performance are crucial. The scope of due diligence depends on three sets of 

factors: 1) the country context; 2) the actual and potential human rights impact resulting from 

a company's own activities, and 3) the potential contribution to abuse through the company’s 

relationships.  

 
For the substantive content of the due diligence process companies should look at a minimum 

to the international bill of human rights and the core conventions of the ILO. 
 

The concept of 'sphere of influence' is imprecise and should be rejected in the context of the 
responsibility to respect8. Companies cannot be held responsible for the human rights impacts 

of every entity over which they may have some influence. Nor is it desirable to have 
companies act whenever they have influence, particularly over governments. Asking 

companies to support human rights voluntarily where they have influence is one thing; but 

attributing responsibility to them on that basis alone is quite another. 

 

The corporate responsibility to respect human rights includes avoiding complicity or indirect 

involvement of companies in human rights abuses where the actual harm is committed by 

another party. Carrying out adequate and effective due diligence can avoid complicity for a 

company’s own activities as well as the relationships connected with them.  

 

Access to remedies 

Effective grievance mechanisms play an important role in the State duty to protect as well as 

in the corporate responsibility to respect. State regulation proscribing certain corporate 

conduct requires accompanying remedies. Equally, the corporate responsibility to respect 

requires a means for those who believe they have been harmed to bring this to the attention of 
the company and seek remediation. 

 
The existing patchwork of grievance mechanisms is incomplete and flawed and must be 

improved in its parts and as a whole. Access should be improved.  
The Dutch National Contact Point is an interesting example of a multi-stakeholder grievance 

mechanism supported administratively by the government. 
 

Non-judicial mechanisms should be reinforced and fulfil the following criteria: legitimate, 

accessible, predictable, equitable, rights-compatible and transparent. 

 

An effective company-level grievance mechanism, external or internal, is part of the corporate 

responsibility to respect. 

 

Careful consideration should take place before moving in the direction of establishing a global 

ombudsman.  

 

                                                
8
 The concept of "spheres of influence" may very well help companies in other fields, such as setting priorities 

for philanthropic activities.  



 


