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CHAPTER ONE: INTRODUCTION

1.1 Background of the study

The activity of transnational corporations (TNCs)
 in the national economies of developing countries
 has always been an issue of major concern pertaining to human rights violations. In the year 2000, foreign direct investment (FDI) grew by 18 per cent.
This was driven by more than 60.000 TNCs with over 800.000 affiliates abroad with over 73 million people employed. By the end of 1996, there were more than 170 Canadian mining companies in Africa with interests in over 440 mineral properties, located in 27 countries. 
 This is just a tip of an iceberg to illustrate the unprecedented economic power as well as the geographic scope of TNCs in Africa. These powerful functions of TNCs threaten the enjoyment of a broad range of human rights. Increasingly, the way in which corporations respond to established human rights practices and norms has become a topic of major concern. It is therefore not possible for private actors whose actions have a strong impact on the society to absolve themselves from the responsibility to uphold international human rights standards.
 
Several efforts reflect a growing concern to revisit the manner in which rights relates to responsibility
 pertaining to the activity of corporations. This ushers in corporate social responsibility (CRS)
, which is one of the responses to the imbalances in relation to rights and responsibility of non-state actors. The attempted promulgation of an International Declaration on Human Rights Responsibility by the Inter-Action Council (IAC) in 1998 was the result of multi-national initiatives to create a balance between rights and responsibility
. According to Andrew Clapham, the IAC draft declaration is deficient for not going far enough in pointing to the increasing power and responsibility of key international economic and financial actors such as TNCs and other multilateral financial institutions for the protection of human rights.
 While the issues of the obligations, responsibility and accountability of international financial institutions such as International Monetary Fund (IMF) is brought into bold relief
, equally dramatic in terms of the responsibility debate has been the corporate accountability scandals associated with TNCs such as WorldCom, Enron and Joint Dutch British Oil Company Shell
. The issue of responsibility of corporations is of serious concern for the promotion and protection of human rights that is not quite addressed within the African human rights context.
 There is no provision in the African Charter
 that is expressly applicable to non-state actors such as TNCs.  

Present day circumstances pose profound new challenges such as holding non-state actors responsible for the effective protection and promotion of human rights. This is because the analyses of human rights have been focused on the relationship between the state and the individual. However, corporations have gained a far-reaching impact on the well being of many citizens. Human rights are increasingly being incorporated into corporate law as witnessed by the increasing emergence of corporate responsibility in the field of human rights. 

In Africa, there has been an upsurge of concern over human rights and corporations.
 A number of significant cases have been documented of apparent collusion between TNCs and the host governments in major violations of human rights in Africa. Among the most publicised cases in Africa have been the operations of Joint Dutch British Oil Company, Shell in Ogoni land in Nigeria.
 Consequently, major violations of human rights resulting from the activities of corporations have been brought to public attention through individuals, non-governmental organisations and intergovernmental actions. 

To come to terms with such incidents, a variety of initiatives have been adopted in international law and IHRL with the aim of extending social responsibility standards to corporations for human rights violations in order to pave the way for asserting responsibility.
 Within this context, governments, civil society actors, and the United Nations system have further noticed and are beginning to take effective action to plug this gap.
 This has been expressed in numerous codes of conduct drawn up by intergovernmental organisation of which the most significant have been the International Labour Organisation (ILO) Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy of 1977,
 the Organisation of Economic Corporation and Development (OECD) Guidelines for Multinational Enterprises originally prepared in 1976,
 and the UN Global Compact that was launched at UN Headquarters in New York on 26 July 2000

Several corporations spurred on by consumer and shareholder’s expression of concern, have also drafted codes of conduct.
 In addition, national laws continue to display a concern for corporate responsibility through the extension of public law standards of accountability to privatised industries. In certain Commonwealth countries in Africa, notably Namibia and Uganda, privatisation has been accompanied by an extension of the jurisdiction of their respective national Ombudsman’s office and Human Rights Commission to the activities of privatised entities.
 

Some domestic courts in Africa have also been drawn into the effort to secure greater accountability through the filing of criminal charges against company officials. An example is the recent landmark case in Lesotho involving bribery charges against the officials of the Canadian transnational, Acres Corporation.

Irrespective of the foregoing developments aimed at imposing responsibility for corporate human rights violations, these violations in Africa are frequently unaddressed due to the significant gaps in domestic and international legal regimes. This study is therefore inspired by the need to examine and assess the various avenues for asserting responsibility for corporate human rights violations and find solutions on how best to impose responsibility for these violations in the African context 

1.2 Statement of the problem

Having suggested that corporation are prone to violating human rights, asserting responsibility for corporate human rights violations within the wider context of globalisation
, has brought about conflict between the responsibility of the host state on the one hand to promote and protect the rights of all citizens within its territory and jurisdiction, and the responsibility of corporations on the other hand to be directly responsible for human rights violations where they do occur. Since economic activities of TNCs are of the driving engines of globalisation, it is imperative to look at the avenues for asserting responsibility on the state or directly on the corporation for corporate human rights violations. Despite the existence of formal human rights commitments pertaining to the actions of corporations, corporate human rights violations are frequently unaddressed due to significant gaps in domestic and international legal regimes. Consequently, in terms of corporate human rights violations, the issue of where that responsibility arises from and the avenues on how such responsibility is asserted on the state or directly on the corporation in international law and IHRL is still a major problem. This quandary is the focus of this study that aims at examining and assessing the various avenues of asserting responsibility for corporate human rights violations. In a bid to ensure lasting and effective protection of human rights in African, an attempt will be made to suggest alternative ways that will ensure that corporations become directly responsible for human rights violations.
1.3    The aim and objective of the study 

This study centres on the presumption that, given the given the unprecedented economic power of corporations, it is vital to clarify the legal issues surrounding the responsibility of corporations for human rights violations and to look at avenues for asserting responsibility. Consequently, this study focuses on the responsibility concept for corporate human rights violations and the objective of this study is to explore, examine and assess various avenues for asserting responsibility for corporate human rights violations. The study recommends other avenues for asserting responsibility for corporate human rights violations in Africa.

The study therefore raises four issues. The first phase seeks focus on how globalisation has triggered the proliferation of corporations in national economies in Africa and the impact on human rights issues taking into cognisance the responsibility concept vis a vis corporations.

The second part seeks to examine state responsibility for the acts of corporations. This discussion will focus on the International Rules on State Responsibility and obligations of states under IHRL with reference to certain human rights instruments that confer a duty on states to respect and to ensure to all citizens within their territories and subject to their jurisdiction the rights recognised in these instruments.
 This discussion basically seeks to review the dominant approach to human rights treaties and the relevant instruments to assess the available avenues in asserting responsibility on the state for corporate human rights violations. This study will assess home and host state responsibility and argue that the host state cannot certainly be regarded as the main bearer of responsibility for violation of human rights due to the powerful characteristics of corporations. The jurisprudence of the African Commission on Human and Peoples Rights will also be taken into consideration in examining the legal responsibility of states under IHRL for corporate human rights violations.

Part three of this study will address the question of asserting direct responsibility on TNCs for human rights violations. While some remarks will be made on non-legal responsibilities or soft law, my interest will however be to examine and assess the suitability of human rights principles and instruments that confer direct responsibility on corporations for human rights violations. The discussion will also take cognisance of some treaties
 that confer direct criminal responsibility on corporations for human rights violations. 

The fourth and concluding part will attempt to look at the need for international legally binding regulation of corporations. This discussion will attempt to focus on the application and implications of international legally binding regulation in Africa as a means of reforming and strengthening direct corporate criminal responsibility for human rights violations. Recommendations geared towards the legal reform of asserting direct responsibility on TNCs in Africa will then be made. 
1.2.1 Research questions

The study will attempt to explore the following research questions:

(a) What is the relationship between the process of globalisation, corporations, and human rights?

(b) What are the obligations of a state under the public international law of state responsibility and IHRL pertaining to corporate human rights violations?

(c) Under what conditions and by what legal instruments are states responsible for human rights violations by corporations?
(d) How have human rights monitoring bodies such as the African Commission on Human and Peoples’ Rights addressed the issue of state responsibility for corporate human rights violations, if at all?

(e) What are the applicable human rights principles and international human rights instruments that confer direct responsibility on corporations for human rights violations and how appropriate are they? 

(f)
What is the impact of soft law and international criminal law on corporate responsibility for human rights violations?

(g) Is there the need for international legally binding regulation of TNCs and what are  

       the likely implications for corporate human rights responsibility in Africa? 

(h)   What is the way forward? 

1.2.2 Literature review

The available literature in relation to this topic is huge. The idea of holding non-state actors such as corporations liable for violation of human rights has been discussed by Stephen Bottomley and David kinley.
 They argued that there is a relationship between human rights and corporations and concludes that corporations are prone to violating human rights. Although this work addresses the question of application of human rights norms to transnational corporations in a broader perspective, it makes mention of African jurisprudence, but does not address the avenues to be explored in international law and IHRL in asserting responsibility on the state or directly on corporations for human rights violations. Clapham,
  in his work takes the position that corporations have an obligation to respect human rights. 

The subject of accountability of corporations for human rights violations has also been discussed in the publications of Michael Addo
 and in the work of Kamminga and Zia Zarifi.
 M Addo’s publication revolves around human rights standards of corporations and provides diverse views of human rights scholars on policy issues, regulation, application, issues of doctrine, globalisation and case studies on corporations and human rights. However, other than a few comments on the role of states, the book does not consider sufficiently the responsibility of the state. It is through the prism of the state that legal regulation of the responsibility of corporation for protecting human rights could occur. This study attempts to fill this lacuna in M. Addo’s publication. Kamminga and Zia Zarifi’s publication is not basically on asserting responsibility, but the regulation of TNCs in national economies.  On a more specific note on economic, social and cultural rights, the work of Scot,
 broadly addresses the reasons for the upsurge and emerging international and municipal law jurisprudence for violations of economic social and cultural rights. Scot’s publication fails to look at the avenues for asserting responsibility for corporate human rights violations. Peter Muchlinski
 looks at the subject in a broader perspective, starting from the origin of TNCs and touches on their development and how international law and international human rights law have developed to address the activities of corporations. 

Nicola MCP Jagers
 has also published a book that deals with corporate accountability for human rights violations. This publication analyses the human rights obligations of corporations under international law and IHRL.  This study focuses on the avenues for asserting responsibility for corporate human rights violations on the state and directly on the corporations and looks at the implications of international legally binding regulations of corporations or corporate responsibility.  

The International Council on Human Rights Policy (ICHRP) published a research project
 that reviews human rights and the developing international legal obligation of companies in a global context. Other than as an overview of human rights instruments that attempt to assert direct responsibility on corporation, the project does not evaluate sufficiently the suitability of these mechanisms as a means of improving corporate social responsibility. It also does not consider the issue of international legally binding regulation of TNCs and its implications on corporate social responsibility for human rights violation.

The activities of non-state actors vis a vis human rights has been discussed by Odongo G. Odhiambo.
 Odhiambo narrows down the problem of accountability to an African context and analyses the SERAC case
 to bring to light within a human rights treaty monitoring framework, the challenges of TNCs accountability within the context of Africa specifically for violations of ESCR. The shortcomings of the dissertation is that it does not consider sufficiently the responsibility of a state in a global context under international law and IHRL and does not look at the need of international legally binding regulations on TNCs and its implication on corporate social responsibility.

In an unpublished LL.M dissertation, Amang L. Tamufor
 addresses the question of compensation. This dissertation, while looking at South Africa as a case study, basically examines selected cases on TNCs and the compensation issues. It analyses specific private international law suits which may influence the cases to be decided by American courts in suits filed by the apartheid victims of South Africa. The dissertation makes a few proposals to strengthen both national and international regulation on corporations to ensure a better compensation system for their human rights violations, but does not examine the applicable human right law, international law and non-legal instruments as determinants of responsibility.  Only after the issue of responsibility is considered and the practical means to address this responsibility is clarified can it be decided whether a corporation is to be held accountable to compensate victims of human rights violations.

This study therefore contributes in giving more focus on the available avenues in international law and IHRL for asserting responsibility for corporate human rights violations. It seeks to examine and assess the avenues available under international law and IHRL and other relevant hard and soft law instruments as a forum of asserting responsibility for corporate human rights violations on the state and directly on the corporation. Secondly, it looks at the need for a binding international regulation of the conduct of corporations for human rights violations and its implications on corporate human rights responsibility.

1.2.3 Methodology of the study  

This study depends primarily on existing research related to the topic. This includes books, articles, and journals relevant to the study. These materials are being collected from a number of libraries and institutions. These libraries include the University of Pretoria Merensky Library, The library of the Faculty of Law, University of Witwatersrand, Johannesburg, South Africa, the Bame Library, University of Ghana, the Faculty of Law Library, University of Ghana, the British Council Library in  Accra-Ghana and the Library of the Third World Network (TWN) Africa.
The Internet will also be very useful in this work. Newspaper articles in relation to TNCs will be very relevant. This work will also depend on conferences and seminars related to the study.
1.2.4    Limitation of the study

Private actors’ responsibility for human rights violations is very broad and entails a wide range of non-state actors that would merit a broader field of research. However, the focus of this study is on TNCs avoiding other non-state actors that are relevant to this discussion. The ensuing discussion should not be read as being necessarily confined to TNCs alone. They are, for the purpose of this study, the main object of analysis. However, if the applicability of human rights in the private sphere is to be accepted, then these norms must be extended to all forms of non-state actors, whether foreign or domestic.

In a further attempt to limit the scope of this study, I will examine and assess principally the human rights treaties and other relevant instruments to assess the available avenues for asserting responsibility on a state and direct responsibility on corporations for corporate human rights violations in the African context.

1.2.5 Summary of the chapters

The study is divided into five chapters. Chapter one provides the context in which the study is set, the focus and objectives of the study, its significance and other preliminary issues including the research questions and the literature review. Chapter two focuses on discussion of corporations in a global context relating this to the responsibility concept. It further examines the relationship between human rights and TNCs. Chapter three looks at state responsibility as an avenue for attributing corporate human rights violation under international law and IHRL. This chapter also seeks to assess home and host state responsibility for corporate human rights violations. It further looks at the interpretation of case law of the African Commission on Human and Peoples’ Rights pertaining to state responsibility for corporate human rights violations.

Chapter four begins by examining the question of corporate responsibility in the context of direct international obligations on corporations. While some remarks will be made on non-legal responsibilities or soft laws, the main interest will however be on the human rights principles and instruments that confer direct responsibility on corporations for human rights violations and some international treaties and conventions that implicitly confer direct criminal responsibility on corporations. Secondly, this chapter assesses the notion of direct corporate responsibility. The fifth and last chapter of the study seeks to draw some conclusions drawn from the whole study and makes some recommendations on how a convergence can be achieved in asserting responsibility for corporate human rights violations.

CHAPTER TWO: THE RESPONSIBILITY OF CORPORATIONS FOR HUMAN   

                        RIGHTS VIOLATIONS IN A GLOBAL CONTEXT

2.1 Introduction

The reported negative impact of corporations on human rights lays the platform for this study. Corporate activities can also have a positive effect on human rights, but this will not be the focus of this study. The impact of corporate activities on human rights can be considerable, as a result of the pressure, which corporations exert on developing countries to lower national standards for the protection of human rights. Corporations have a presence in the vital sectors of the economy of African states and are thus in a position to block steps towards the respect for and protection of human rights.
 This chapter seeks to address the issue of the increase in the number of corporations and this will be illuminated through the lens of globalisation, by looking at the impact of the activities of corporations on human rights and the responsibility concept. This discussion will focus on TNCs, as the non-state actors. 

2.2 Defining corporations
The legal status of corporations is often identified as a threshold for settling responsibility issues. 
The subject of this study will be based on TNCs, an expression which typically refers to a legal person that owns or controls production, distribution or service facilities outside the country in which it is based.
 A corporation is qualified as a TNC if it has a certain minimum size, if it controls production or service plants outside its home state and if it incorporates these plants onto a unified corporation strategy.
 Operating in different countries places these corporations outside the effective control of domestic and international law, which can amount to a deficiency in asserting legal responsibility for human rights violations by TNCs.

TNCs can operate with a considerable amount of autonomy and can alternate their activities to different states.
 The structure of a TNC creates a corporate veil, which portrays that the corporate structure conceals a variety of relationships, mostly notably between legal and natural persons. The corporate veil is a vital element in asserting direct responsibility on corporation.
 

The doctrine of international legal personality is a vital component as the rights and duties that corporations may have depend on their position under international law. Whether an entity is eligible to have legal personality mainly depends on the definition that is used and on which elements of the definition are considered decisive. Even if one insists on examining the status of corporations in the light of the traditional concept of legal personality, the conclusion that corporations are not subject of international law is no longer valid. This implies that no inherent conceptual reason exists why corporations cannot be burdened with international human rights obligations. 
  

2.3 Globalisation, TNCs and human rights

The whole gamut of human rights is being affected as globalisation fosters the growth in the social and economic power of TNCs.
 Rather than diminishing concern over duties and responsibility, globalisation has heightened attention to the activities of such actors in a context of seemingly unstoppable power.
This has led some people to perceive the activities of TNCs as “necessary evils” in the generation of power, the extraction of natural resources like oil or diamonds, or the production of goods for the export market
, with African countries as victims of these predicaments. However, increasing concern is being expressed about the manner in which these activities affect peoples’ access to and ownership of land, their right to a healthy environment and the conditions under which they are forced to work.
 TNCs cause deleterious human rights impacts on the lives of individuals through their employment practices, environmental policies, relationship with suppliers and consumers, and the interactions with governments and other activities.
 

Globalisation has led to the increased role of TNCs in the economies of states especially in Africa. The search for comparative advantages by TNCs has been accompanied by negative repercussions. With respect to oil exploitation, there is growing evidence that in a number of poor but oil-rich developing countries, United Nation Development Program (UNDP) human development index ranking have fallen as oil revenues have increased.
 Nigeria is Africa's biggest oil exporter, but the Niger Delta region - the centre region of the country's oil industry is one of the most underdeveloped areas of the country and is allegedly reported to be prone to violence.
 Such consequences of “outsourcing” for example are captured in the criticism of the “race to the bottom” phenomenon, that is, the use of low cost services provided through poor environmental standards, low wages, or poor working conditions. In a worst-case scenario, this leads to competition between states with social and environmental standards in order to attract companies. As a consequence, large TNCs can escape national regulatory control by relocating their production to countries offering more favourable terms. The negative features of globalisation, combined with the circumvention of regulatory powers of states, have brought about a change in the balance between power and global reach on the one hand, and responsibility on the other hand. This has generated what the UN Secretary General termed a “backlash” against globalisation.
 

Another illustration of this “backlash” is exploring avenues for asserting responsibility for corporate human rights violations by TNCs. The complex character of TNCs makes the responsibility question in this context additionally challenging because, in these times of globalisation, the role of the individual state has changed and, in some measure, diminished.
 The traditional role of state sovereignty faces a serious threat with the emergence of forces that are global in scale and that affects the state’s internal and external dependence and thus makes it more difficult to attribute responsibility for corporate human rights violations.
 This limited scope of choices of the individual state is particularly highlighted in the case of smaller and poorer states
 

Nonetheless, the practical meaning of the link between business and human rights issues remains unclear for many and there is substantial debate over which human rights can and should apply to business, and in what way
. How to approach the issue of responsibility of TNCs for human rights violations is of course the subject of considerable debate.
 At one end of the spectrum are those who argue that TNCs must play a much more active role in ensuring that human rights in the countries in which they operate are fully addressed.
 At the other end of the spectrum, a number of scholars such as  Marina Ottaway, have been critical of attempts to create ’missionaries’ out of TNCs whose primary raison d’etre is viewed as being the business of making a profit and rejects the campaign to get TNCs (particularly oil companies) to conform more to human rights standards. She likens these moves to the missionary crusade of the last century, arguing that it is singularly a bad idea to cast oil companies in the role of political and moral reformers by getting them to get involved in human rights questions.
 Ultimately, these discussions point to the often limited utility of the operation of human rights claims in a context where there is such a skewed relationship between those who are violating rights and those who seek to have their rights recognised and validated. 
 Against the backdrop of this argument, it is imperative to address the issue of responsibility for human rights violations by TNCs.
2.1.1 TNCs and the responsibility concept 

The term responsibility and liability are used synonymously in this study. Any difference linked to responsibility and liability has to emanate from a specific context that they are being used.
 Attributing responsibility to TNCs for human rights violations requires clarification on where that responsibility arises from, towards whom that responsibility exists, and how such responsibility is asserted. These aspects become interwoven in the process of asserting responsibility on TNCs for human rights violations. In imposing responsibility on TNCs, a similar approach is chosen for analysing the nexus between the alleged violations, the corporation and the host and home state of the corporation.

With reference to a state, the task is not only to identify the violations, but also to reflect on whether and under what conditions states can be responsible for human rights violations by TNCs.

Direct corporate responsibility can arise in different contexts. A corporation can be actively involved in violating human rights giving rise to primary responsibility. The company can also be passively involved meaning that it does not take action for protecting human rights if the corporation is not the immediate violator. The responsibility concept can be extended to situations of pervasive violators, in which the corporation is aware of ongoing violations in the host country, although unrelated to the corporation. In the latter situation the issue could be whether the corporation can be required to get involved in positive moves to enhance human rights in the host country. This entails soft approaches of asserting responsibility.

Getting corporations involved in human rights discourse often raise the question of legal personality of the corporation involved in human rights violations. Absence of legal personality has been perceived as a barrier to asserting responsibility on corporations.
 The ascertainment of legal personality depends on whether the corporation possesses and can enforce legal rights and duties under international law. 
  

The concept of responsibility is also related to the element of breach. It is apparent that a corporation can be guilty of violating different obligation, against different parties within different legal spheres, presumably raising different modes of responsibility.
 In determining whether the parent company is responsible for its subsidiaries and how complicity with the host government impact on the responsibility question,  the issues of home and host state relationship is hereby examined .This issue is determined by taking into consideration the nationality of the corporation along side the principle of territoriality 
 These issues will be addressed in chapter three of this study in assessing state responsibility as an avenues for asserting responsibility for corporate human rights violations. 

2.2.2 Conclusion

This discussion in this chapter portray that TNCs, the main actors in the process of globalisation are prone to violate human rights. This has led to an increase in the number of human rights violators beyond the state. Consequently, there have been difficulties in asserting responsibility for human rights violations by TNCs because of their characteristics. The frequently negative influence of TNCs on the enjoyment of human rights as articulated in this chapter, justifies the emphasis placed in this study on examining the avenues for asserting responsibility for human rights violations by TNCs.

On the basis of the foregoing, in the next chapter of this study, I will seek to examine and assess state responsibility as an avenue for asserting responsibility for corporate human rights violations under international law and IHRL 

CHAPTER THREE: STATE RESPONSIBILITY FOR HUMAN RIGHTS VIOLATIONS 
                                 BY NON- STATE ACTORS

3.1 Introduction
As has been noted, the process of globalisation has transformed the international society from a collection of sovereign states to one that includes influential non-state actors such as TNCs. Moreover, due to increasing privatisation, the traditional functions of the state are now being conducted by private entities.
 However, the fear that states will lose international regulatory control must not be exaggerated. Irrespective of the identification of a shift in the relationship between power and responsibility, a suggestion that the state would be vanishing would be misleading. The role of states as primary actors in international law remains unthreatened. TNCs remain dependent on national and international regulations that can be effectively drawn up by states.
 Even though states are losing power to other entities, they are still the cornerstones of the international legal system.
 This view is in line with the classical doctrine, which stipulates that states are responsible for the protection of human rights at the national and international level.
 

This chapter seeks to look at the law of state responsibility through the efforts of the International Law Commission, both with the recent adoption of the Articles on State Responsibility, and the current development of the law of state responsibility for acts of non-state actors such as TNCs. It also looks at the relationship between the law of state responsibility and human rights law. It further examines the due diligence concept vis a vis state responsibility and attempt an analyses of human rights instruments dealing with state responsibility. It proceeds to apply the principle of state responsibility on TNCs based on home and host state obligations and looks at case law of the African Commission on Human and Peoples’ Rights aimed at portraying how it has dealt with the issue of state responsibility for human rights violations by TNCs. 
3.2 An overview of the international rule on state responsibility

In addition to the obligation emanating from IHRL, reference can also be made to what can be referred to as the law of state responsibility. In this respect, the International law Commission (ILC) Draft on State Responsibility can be used as an indication of established and developed customary International Law.
  The Draft Article on State Responsibility generally is to the effect that there is an internationally wrongful act of a state when conduct consisting of an action is attributable to the state under international law and constitutes a breach of an international obligation of the state.
 
Theoretically, although the conduct of all human beings and corporations can be linked to the state by nationality, residence, or incorporation, the international law approach on state responsibility is different. The law on state responsibility lays emphasis on a nexus between the act of non-state actors and the state.  As a commentator has noted, the conduct of a private person per se cannot be the source of state responsibility. A wrongful conduct by a non-state actor must be accompanied by wrongful conduct on the part of the state.
 The state is not responsible for the acts of the private entity but for the failure to prevent the act. The act of the private entity then constitutes an external event, which acts as a catalyst for the wrongfulness of the state’s conduct.
 The ILC Draft Articles on State Responsibility cover inter alia, acts of state organs or entities exercising elements of governmental authority, acts carried out under the direction or control of the state, and acts acknowledged by a state as its own.
According to the Draft Articles, for an entity to be considered an organ of the state, it is not of essence what position that organ holds within the organisation of the state.
  The relevant question to be addressed within the framework of this study is under which circumstances may acts by TNCs be attributed to the state and eventually lead to state responsibility?

Firstly, in a situation where individuals or groups empowered by the law of the state exercise elements of governmental authority, this may be considered to be an act of the state. These entities are not part of the formal state machinery but due to ‘the special nature’ of their activities, their conduct is attributed to the state and the state is responsible for such conduct.
 

Secondly, state responsibility can be deduced in the case where the action of non-state actors is in fact directed or controlled by the state. In certain circumstances, states may supplement their own action by authorising operations by private persons. These persons are not state organs but act on behalf of the state conferring authority.
  It can be argued that security arrangements between oil companies and the host state depict this category of acts that can be attributed to the state. Oil and mining companies most often rely on the security forces from the host countries to protect their installations against sabotage, hostage taking and intimidation. The close collaboration between the host state and the oil companies as well as the secrecy surrounding the issue of security, makes it difficult to separate the public and the private spheres, making it hard to establish responsibility for human rights violations by TNCs. An illustration of this situation is the security arrangements for example made by oil companies in Nigeria.
 The Niger Delta has for some years been the site of major confrontations between the people who live there and the security forces of the Nigerian government, resulting in extra-judicial executions, arbitrary detentions, and draconian restrictions on the rights to freedom of expression, association, and assembly. These violations of civil and political rights have been committed principally in response to protests against the activities of Joint Dutch- British Company, Shell in the Delta region of the Federal Republic of Nigeria.
 Government soldiers remain deployed in the riverine areas of Bayelsa and the Delta states and they are responsible for the ongoing human rights violations
, placing responsibility on the Nigerian government for the acts of Shell, a TNC.

Thirdly, private conduct can be attributable to the state if, in the absence of fault of official authorities, circumstances call for the private entity to exercise governmental authority.
 This situation is prevalent in a situation of war or natural disaster where TNCs take over the functions of the state. This phenomenon is common in failed states
 where there is the absence of regulation of corporate activity. When a state has contributed to its ineffectiveness, the obligations of the state to regulate TNCs remain valid and state responsibility can be invoked for a breach of its obligations.

3.3 The relationship between rules of state responsibility and human rights law
Despite the seeming correlation between international human rights law and international rules on state responsibility, the question yet to be answered is, should ILC Draft Articles be applied in the human rights context? Clapham, making reference to the ECHR context, has argued that the international law on state responsibility is not appropriate in the context of human rights law.

Irrespective of these arguments, practice has shown that the international human rights bodies apply the general principles of state responsibility.
 The case law of the European Court of Human Rights (ECtHR) has been interpreted so as to be consistent with the principles spelt out in the ILC (without expressly referring to them) in relation to the duty of a state to secure the rights and freedoms of the ECHR in domestic law, or to take reasonable and appropriate protection of these rights. The fact that the jurisprudence of the ECtHR considers failure to legislate as giving rise to state responsibility, which is in conformity with the ILC draft indicates that there is no conflict between ILC Draft Article and the ECtHR principles.

The commentary to the ILC Draft Articles portrays that they do not define the content of (“primary rules”) giving rise to state responsibility. On the contrary, they constitute general (“secondary”) rules on international law.
 One can therefore argue that this distinction is important as it indicates that the rule on state responsibility is not geared towards the substitution of any other obligations. In this way, any argument against state responsibility provisions from being insufficient for protecting human rights is inappropriate. 

The ILC Draft Articles apply to all areas of international obligations of states, irrespective of whether that obligation is owed to the state, to an individual, a group or to the international community as a whole. Especially, part one of the draft is intended to apply also to human rights violations, thus, it does not only cover international obligations owed to other states, but all obligations of the state.
 

The aim of the aforementioned discussion is not to show the compatibility of human rights law and the rules of state responsibility, rather it aims at indicating that the ILC’s recognition of omission of state organs as a ground for invoking responsibility may be invoked, for a breach initially not imputable to the state, on the grounds of lack of due diligence to prevent a violation by TNCs.

3.2.1 The due diligence standard

Irrespective of the relationship between rules of state responsibility and human rights law, it is not an absolute rule to use human rights law to hold states responsible for every crime committed by TNCs. Doing so would trivialise the notion of human rights.
 The due diligence criteria or standard had been developed under IHRL to determine when a state is responsible for the actions of non-state actors such as TNCs and what states must do to ensure that these actors respect human rights.
 The due diligence test stipulates that a state must have taken reasonable or serious steps to prevent or respond to an abuse by a private actor, including investigating and providing a remedy such as compensation. It gauges the effort and willingness of a state to act. The due diligence test in terms of international law and human rights law was first formulated within the framework of the American Convention of Human Rights in the Velasquez Rodriquez case.
 When Angel Manfredo Rodriquez forcibly disappeared and was probably killed in 1981 by the Honduran Army or unknown attackers, the Inter- American Court of Human rights articulated this test for the first time. The court stipulated that, even if the attackers were private individuals, the total failure of the authorities to try to find the victim or perpetrator or give any remedy to the family was itself a violation.
 The Inter-American court reiterated that, among other duties, there is an obligation on the state to prevent human rights violations by non-state actors. According to the Court:

A state violates human rights when the State allows private persons or groups to act freely and with impunity to the detriment of the rights recognised in the Convention. An illegal act which violates human rights which is initially imputable to a State (for example because it is an act of private person or because the person responsible has been identified) can lead to international responsibility of the state, not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention. The State has a legal duty to take reasonable steps to prevent human rights violations and to use the means at its disposal to carry out serious investigation of the violations committed within its jurisdiction, to identify those responsible, to impose the appropriate punishment and to ensure the victim gets adequate compensation. This obligation implies the duty of the state parties to organise the governmental apparatus and, in general, all the structures through which public power is exercised so that they are capable of juridically ensuring the free and full enjoyment of human rights.

According to the Draft Article of the ILC, there is therefore a positive obligation on a state to take the necessary, timely and reasonable measures to prevent human rights violations and to ensure adequate compensation for victims of human rights violations committed by non-state actors such as TNCs. The question to be addressed at this juncture is thus: If international law requires that states to prohibit certain conduct by private actors, is that conduct itself a violation? The court in the Velasquez Rodriquez case clearly made mention of the acts of private actors violating the treaty. There is some authority for the quite logical argument that if a state is required to prevent and stop conduct by private actors, the conduct itself is indirectly prohibited by the international law rule. Honduras would also have been liable if it had acquiesced in the private abuse.
 In this way, a state is responsible for an act of a TNCs if it assent to an act that amount to a violation of its international human rights obligations
The point of contention is whether questions of due diligence should be assessed in the  light of the capabilities of a particular state, or whether this determination should be left to an international standard. The International Court of Justice (ICJ) has analysed due diligence in terms of “means at the disposal” of the state.
 This makes it difficult to maintain some minimum standard reaction from government for human rights violations by TNCs. It could well be assumed that for non-derogable human rights the positive obligation of states would go further than in other areas.

3.2.2 The obligation of states under IHRL for human rights violations by TNCs

A wide range of human rights treaties which are legally binding on states that ratify them, explicitly or through interpretation, require states to regulate the actions of TNCs and to stop or prevent them from abusing human rights guaranteed in the various human rights treaties.

The Universal Declaration of Human Right (UDHR)
, International Covenant of Civil and Political Rights (ICCPR)
 and the International Covenant of Economic, Social and Cultural Rights (ICESR)
, all relate to, and define the obligations of state parties to ‘respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognised in the present covenant’.
 The wording of the aforementioned treaties is to the effect that it is up to states to carry out the obligations established by the convention. The obligations on the state to respect and to ensure to all individuals rights recognised by these covenants portray slightly different things. The obligation to respect is a negative obligation asserting a direct prohibition on state for human rights violations. The obligation to ensure goes further, indicating that the state parties must take positive steps to give effect to the rights in the covenant.
 This implies an obligation on state parties to adopt the necessary ‘ legislative and other measures’
 to provide effective remedies to victims and establish institutional safeguards to protect individuals against violation of their rights by TNCs.

The UN Convention for Elimination of Discrimination against Women (CEDAW) requires states ‘to take all appropriate measures to eliminate discrimination against women by any person, organisation or enterprise’
. The responsibility of states in relation to private actors is most fully accepted in relation to violence against women. On this issue, the UN Committee that monitors implementation of the treaty has stipulated that:
         Discrimination under the convention is not restricted to action by or on behalf of        governments…Under general international law and specific human rights covenants, states may be responsible for the actions of private actors…’

This has been supported by a highly authoritative UN declaration prohibiting violence against women that includes in the definition of violence against women acts occurring ‘in public or private life’.
 This implies that a state is responsible for violence and discrimination against women by non-state actors such as TNCs.

The UN Convention prohibiting racial discrimination obliges States to ‘prohibit and bring to an end…racial discrimination by any person, groups or organisations’.
 The UN Committee on the Elimination of Racial Discrimination has supported this assertion by saying:

                  To the extent that private institutions influence the exercise of rights or the availability of opportunities, the state party must ensure that the result has neither the purpose nor the effect of creating or perpetuating racial discrimination.
 

Most International Labour Organisation (ILO) treaties on workers’ rights expect states to ensure that both private employers and public institutions respect labour rights whether they deal with collective bargaining, forced labour, or health safety.
 

According to the UN Committee on Economic, Social and Cultural Rights, states parties should take steps to ensure that ‘activities of the private business sector and civil society are in conformity with the right to food’
 The Committee warned that violations by the state of the right to food will include ‘…failure [of a state] to regulate activities of individuals or groups so as to prevent them from violating the right to food of others’.

Other human rights treaty monitoring bodies have also considered the question of responsibility for corporate human rights violations. There exist decisions of the Human Rights Committee
, the European Court on Human Rights
, and the Inter-American Commission
, reiterating state responsibility to ensure that corporate conduct does not violate human rights.  

          The Maastricht Guidelines on violations of Economic, Social and Cultural Rights conclude that:
The obligation to protect includes the states’ responsibility to ensure that private entities or individuals, including transnational corporations over which they exercise jurisdiction, do not deprive individuals of their economic, social and cultural rights.

3.3.3 Home and host state responsibility for human rights violations by TNCs    

The chain of operation of TNCs involves more than one country, thereby broadening the avenues to be explored in the course of asserting responsibility for human rights violations. The question to be addressed is, can only the host state, where the TNC operates, be held liable or should the TNC’s home state, that is the place it is incorporated
 also be held responsible for failing to adopt legislation that regulates the activities of TNCs? 

On the one hand, TNCs are subject to national law under which they operate. When a TNC violates human rights, the first reaction would be to look at the regulatory failure of the jurisdiction within which it functions. In this case, the host state would be liable if it fails to protect citizens within its territory, taking into consideration the due diligence standard as pointed out above. In this scenario, the character of the responsibility is indirect because the state is not the immediate agent of the harm.  Existing experience suggests that claims are less likely to succeed in host states for a variety of reasons. 

Steiner and Alston
 have listed five problems to be faced when dealing with the question of enforcing corporate responsibility by the host states. Firstly, states are unwilling to take the necessary measures to ensure compliance by TNC to human rights standards. Secondly, access to the victim/claimant may be more difficult in the host countries because of the cost involved which is beyond the resources and capabilities of governments in developing countries. Thirdly, collusion is likely to be greater, partly because developing countries, which are usually host states in the globalised economy. Many small, weak national economies are dependant on TNCs and it is understandable, if regrettable, that they are scared of alienating them.
 The situation is even worse in the case of developing countries, which in their quest and scramble for economic investments from TNCs, are too enfeebled to regulate or control the companies. Indeed the companies are more likely to show a preference for those countries with lax regulation over transnational business activity. The absence in developing countries of the technical expertise and legal developments necessary to monitor or regulate complex activities such as environmental pollution also militates against any effort by these countries to control the activities of TNCs.
 Fourthly, the multinational complexity of the corporate transaction in an era of globalisation further makes it increasingly difficult to identify who is responsible for what activities and where. Lastly, there is the difficulty of ascertaining the minimum acceptable standards from one country to another.

On the other hand, recourse to holding home states responsible for failing to control their corporate citizens abroad could prove to be an effective way of controlling corporate activities with regard to human rights violations. The home state of the TNC, mostly developed nations should have the power and resources to act against TNCs that violates human rights.
 In some cases, corporate human rights violations in host countries may be the result of decisions taken by the parent corporation in the home state.
 The benefit of this approach would be based on the perception that home states of the largest TNCs, most of which are located in developed countries,
 have the better legislative and administrative resources to hold TNCs accountable for human rights violations. Moreover, the home states are the prime beneficiaries of TNCs operation, which could add a moral duty for controlling how the profit is made.

In determining corporate human rights responsibility the principle of territoriality needs to be examined due to the link between responsibility and territorial control of TNCs. International practices show that the state is presumed to have actual control over its state organs even though they are committed outside the territory of the state concerned. This has been confirmed by the ILC in its work on state responsibility. The ILC has taken the position that the attribution to the state of the acts of its organs is not subject to any territorial limitation.
 Human rights now operate beyond all borders of states acknowledging in principle at least that “the promotion and protection of all human rights is a legitimate concern of the international community”.
 Home states are required not only to protect a corporation, but to prevent it from engaging in injurious conduct abroad. 

The Nicaragua case
 is authority for the position that non-state actions can result in state responsibility even when committed outside the territory of the state where the state is shown to and does have control over non-state actors. There are other codified examples especially in the environmental sphere which impose an obligation not to permit citizens and corporations to export toxic waste to other countries.
 

The Human Rights Committee has found that the ICCPR notion that ”… all individuals within its territory and subject to its jurisdiction…” does not imply that a state party concerned cannot be held accountable for violation of rights under the Covenant which its agents commit upon the territory of another state, whether with the acquiescence of the government of the state or in opposition to it.

3.3.4 Case law of The African Human Rights Commission on State Responsibility: 
          SERAC and CESR v. Nigeria

The petition of the African Commission was filed in 1996 in the aftermath of the Sara-Wiwa
 execution and against the backdrop of the rapidly deteriorating human rights situation in the Delta region of the Republic of Nigeria. It specifically alleged that the operations of the Nigerian government through the state oil company, the Nigerian National Petroleum Company as major shareholders in a consortium with the joint Dutch-British Company, Shell Petroleum Development Corporation had caused environmental degradation and health problems resulting from contamination of the environment among the Ogoni people
  

The petition further alleged several acts of murder, intimidation and harassment committed by members of the Nigeria military. The communication focused on several violations of the African Charter, including the right to life (Article 4), the right to health (Article 16) and healthy environment (Article 24), the right to property (Article14) and housing, the right to food and the protection of the family (Article 18) 

Intricately linked with the violation of these rights are a number of salient violations of other rights including the rights to culture, compensation concerns over local communities and the indigenous community rights of the local population.

In determining government’s obligation to IHRL, the African Commission basing its decision on the state’s duties to respect, protect, promote and fulfil all human rights obligations
 found that Nigeria had violated these obligations. The African Commission was particularly critical of the manner in which the Nigerian government related to the oil consortium stating that the government had failed to exercise the necessary degree of care required in the circumstances.
 

Additionally, the Commission stated that the obligation of care extended to the design of ‘’ legislation and provision of effective remedies” and the government has an obligation to protect its citizens from damaging acts ‘perpetuated by private parties’
.

The Commission held that the Government of Nigeria facilitated the destruction of the Ogoniland contrary to its Charter’s obligations. By any measure of standards, its practice falls short of the minimum conduct expected of government, and therefore, is in violation of the African Charter.
 There is consequently an obligation on states to prevent private actors from abusing human rights
 and a further duty to respond to violations that may be committed by them. 

The decision therefore demonstrates the importance of the host state responsibility in implementing the human rights obligations of non-state actors. The decision reaffirms the issues of state responsibility for human rights violations by TNCs in this era of globalisation.

3.3.5 Conclusion

The foregoing discussion indicates that a state cannot absolve itself of its human rights responsibilities through reference to private entities.
 States are under the obligation to protect citizens against corporate activities that violate human rights by exercising due diligence in taking legislative and other preventive measures. Due to the powerful nature of TNCs, the host state approach seems to be ineffective for practical reasons as mentioned above. As demonstrated above, it is feasible that an obligation exists for the home state to adopt legislation controlling harmful corporate practises. This will entail stretching the responsibility for ensuring human rights beyond the traditionally territorial scope of the obligation. Although in some cases, such a regulatory approach has been argued to be legally possible, it seems safe to conclude that human rights law itself is still evolving to attain this objective. 

The law of state responsibility offers an interesting avenue to assert responsibility, yet it is ineffective in developing countries
 due to several obstacles enumerated above. This precipitates an alternative approach to the problem of corporate responsibility. On the basis of the foregoing, the next chapter examines direct responsibility of corporations themselves for human rights violations.  

CHAPTER FOUR: DIRECT RESPONSIBILITY BORNE BY TNCs FOR HUMAN 

                                RIGHTS VIOLATIONS
4.1 Introduction

Human rights law has traditionally concentrated on action by states. The assumption has been that it is governments and their officials that have primary responsibility both for protecting human rights and for ensuring that human rights are not infringed, either by state agents or by third parties. But in the global age, it becomes difficult to concentrate only  on state action alone when a plethora of non-state bodies such as TNCs now act on the international stage
 and in some situations, have also been granted the benefit of certain rights that are found in IHRL, along with access to international tribunals to enforce them.
 The European Court of Human Rights has recognised that corporations can enjoy rights such as the right to fair trial, privacy and aspects of freedom of expression.
 Due to the increased role of non-state actors in the human rights arena, the question of private actor responsibility for human rights violations has triggered considerable attention
. This evolution is a challenge to the traditional notion of human rights law, geared towards regulating the relationship between the state and the individual
. 

The rise of non-state actors, such as TNCs have further diminished the ability of states to create and enforce the regulatory structures needed to protect human rights.
 Since states are unable to take effective action against corporations, the question of direct responsibly arises. To what extent does IHRL and international criminal law impose obligations directly on corporations to respect human rights? This chapter will examine this question.

This first section of this chapter seeks to examine and assess a number of international human rights instruments that assert direct responsibility on non-state actors for human rights violations. It will look at international criminal law vis a vis direct responsibility on non-state actors. It further examines soft law initiatives demonstrated by codes of conduct. The second part of this chapter will attempt to assess direct corporate responsibility and argues that international human rights instruments are not designed for holding non-state actors responsible for human rights violations. 

4.2:  Asserting direct responsibility on non-state actors through International human 

         rights law instruments   

               A wide range of human rights instruments could be construed to impose direct responsibility on non-state actors such as TNCs. While the extant international legal framework imposes legal obligations to respect human rights mainly on states, the Universal Declaration of Human Rights (UDHR) which is the substratum of most human rights norms extends these obligations on non-state actors. The preamble stipulates that:

the [United Nations] General Assembly, proclaims this Universal Declaration of Human Rights as a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society, keeping this Declaration constantly in mind, shall strive by teaching and education to promote respect for these rights and freedoms and by progressive measures, national and international, to secure their universal and effective recognition and observance.

Commenting on this part of the preamble during the 50th anniversary celebration of the Universal Declaration in 1998, Professor Louis Henkin emphasised that: 
                  every individual’ includes juridical persons. Every individual and every organ excludes no one, no company, no market, no cyberspace. The Universal Declaration applies to them all’
 
The preamble’s language exhorts non-state actors such as TNCs to promote and protect human rights. It is therefore not possible for private actors whose actions have a strong impact on the enjoyment of human rights by the larger society, to absolve themselves from the duty to uphold international human rights standards.
 It is unacceptable for TNCs to shirk their responsibilities under IHRL. 

The UDHR, also affirms that ‘everyone has duties to the community
 and recognises that no right of ‘any … group or person … [exists] to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth’ in the Universal Declaration.
. This provision like most human rights instruments contains an interpretative command that ‘[n]othing … be interpreted as implying for any state, group or persons any right to engage in any activity or to perform any act aimed at the destruction of the rights and freedoms set forth herein’
 This implies that the correlative reach of the UDHR is to any group or person including TNCs.
In addition to the foregoing, there are a wide range of other human rights covenants that assert direct responsibility on non-state actors. The Preamble to the International Covenant on Civil and Political Rights (ICCPR) expressly affirms ‘that the individual, having duties to other individuals and to the community to which he belongs, is under a responsibility to strive for the promotion and observance of the rights recognised in the present covenant.
 The ICESR
 also impose direct responsibility on non-state actors. These provisions can be interpreted as establishing a duty to respect the rights of others. The aim of such a duty is to ensure that everyone including non-state actors in the course of their activities should promote and protect human rights. In this way, the activities of TNCs must not be detrimental to individuals or the society at large. This impliedly affirms the duty of any group such as TNCs or persons not to violate human rights and asserts direct responsibility on non-state actions.

The Convention on the Elimination of All forms of Racial Discrimination (CERD)
, the Geneva Conventions of 1949
 and their additional protocols of 1977
 and the Genocide Convention
 also assert direct responsibility on non-state actors The issue of direct corporate responsibility is also reiterated under the Convention Relating to the Status of Refugees
 and its Amending protocol
 both of which clearly stipulate that agents of persecution for the purpose of defining a ‘refugee’ can be a state or can be non-state actors.

Although such a general duty could be inferred from the foregoing discussion, human rights instruments do not directly impose obligations upon non-state actors to protect human rights. Despite the focus on the role of TNCs in the global context in chapter two of this study, the fact still remains that the primary and only direct responsibility bearer in IHRL is the state. It would seem logical that a provision such as the UDHR quoted above referring to the responsibility of non-state actors, in order to be meaningful, should as a minimum include peremptory norms.
 As evidenced by the UNOCAL case
 in US law, peremptory norms can be used through Universal jurisdiction
 to invoke responsibilities of companies. Nevertheless, the mechanism in this case works via the state. Nor can a corporation be a defendant before human rights treaty bodies. Thus, any direct responsibility emanating out of the human rights instruments would lie in the political or moral sphere.
 

It can be argued that, in the context of the ECHR, the hypothetical drittwirkung (third party) or horizontal effect of the Convention have rendered it applicable in the private sphere or to human rights violations by TNCs. The drittwirkung concept itself is undefined and its desirability and effectiveness in imposing direct responsibility on TNCs for human rights violations is disputed.
 In a more extensive setting, the drittwirkung can be defined as a possibility for an individual to enforce his rights against other individuals.
 However the ECHR does not provide for the possibility to lodge complaints against other individuals. According to certain authors, there can be no such horizontal effect of the ECHR on TNCs at the international level as no enforcement mechanism against non-state entities is provided for.
 Apart from the possibility of directly invoking the ECHR before national courts, the drittwirkung mechanism at the level of the ECtHR still works through the state.

4.3 International criminal law and TNCs

The development of corporate criminal responsibility for human rights violations has become a useful tool for a growing number of prosecutors and courts in several countries. In the Common Law world, following the standing principle in tort law, English courts began sentencing corporations in the middle of the last century for statutory offences.
 On the other hand, a large number of European continental countries have not been able to and are not willing to incorporate the concept of corporate criminal liability in their domestic laws.
 While a good number of African countries are lagging behind to incorporate criminal liability into their domestic legislation, a few such as Lesotho have exemplified this move in the recent land mark case involving a Canadian multinational
. 

Corporate criminal liability has become international in nature. With the existence of powerful non-state actors such as TNCs, another avenue to impose responsibility on TNCs for human rights violations could be through international criminal responsibility. Historical precedent exists following the aftermath of the World War II, the United States Military Tribunal at Nuremburg in the I.G Farben Trial considered the corporate defendant, Farben, as a legal entity with the capacity to violate the laws of war. The court found that Farben were guilty of knowingly participating in crimes by belonging to an organisation or group connected with the commission of war crimes.
 

The jurisdiction of the International Criminal Tribunal for Yugoslavia (ICTY)
 and Rwanda (ICTR)
 is restricted to natural persons. The Rome Conference on the International Criminal Court (ICC) did not address the issue that corporations are bound by international Criminal Law.
 The draft provision did not consider legal persons within its jurisdiction due to disagreement on questions of how indictments are to be served, who is to represent the interest of the legal persons, how to prove intention, and how to ensure that natural persons do not hide behind group responsibility. In addition, the fact that most states have not criminalised corporate crimes in their national penal codes makes the preference that the ICC provides for national criminal procedure unworkable.

At the international level these are some treaties, such as the already mentioned Basel Convention on the Control of Transboundary Movement of   Hazardous Waste and their Disposal, which defines illegal traffic of waste as ‘criminal’
 and also expressly examines corporate entities by defining the persons violating the provisions of the Convention as ‘any natural or legal person’.
 The concept of corporate criminal liability is also articulated in the 1998 UN Convention against the Illicit Traffic in Narcotic Drugs and Psychotropic Substances and in article 5 of the Convention on Transnational Organised Crimes.
 This development recognises that corporations can commit crimes and also provides for avenues to be explored to address this problem.

In this era of globalisation, these international documents have exercised a considerable amount of pressure on a number of African countries, which currently do not contain provisions pertaining to corporate criminal liability to consider reforms in their criminal law. The procedure of international criminal responsibility, although limited in scope, represents the only procedure by which the foregoing direct obligation of non state actors may be enforced at a legally binding level.

4.2.1 Asserting direct responsibility on TNCs through a soft law approach 

A wide range of soft laws mechanisms
 have attempted to impose direct responsibility on TNCs for human rights violations. The historical trend of this development could be traced back to the New International Economic Order (NIEO) initiative, which was one of the interactive initiatives aimed at formulating a code of conduct on TNCs
. This initiative was dropped following the collapse of the NIEO but the move continued and has been advocated by corporations, international organisations and non-governmental organisations.

In this group of initiatives is the UN Draft code of conduct on TNCs
, which enumerates a number of human rights responsibilities of companies but does not address the question of bindingness at all. In 1977, the International Labour Organisation (ILO Declaration)
 adopted a Tripartite Declaration of Principles Concerning Multinational Enterprise and Social Policy which calls upon governments, employers and workers to respect the sovereign rights of states, respect the national laws and regulations and give due consideration to local practices and to respect relevant international standards.
 The Organisation for Economic Co-operation and Development (OECD) Guidelines for Multinational Enterprises
 also targets corporations and reiterates that enterprises should respect the human rights standards of those affected by their activities in conformity with the host government’s international obligations and commitments.
 
The Global Sullivan Principles of Corporate Social Responsibility
 also emphasised the need for companies to respect human rights. According to Reverend Sullivan, the Sullivan Principles aimed at encouraging companies to support economic, social and political justice wherever they do business.
 The Sullivan Principles in addition to the ILO Declaration and the OECD Guidelines explicitly state that they are non-binding on states or private sectors.

Several reasons have been advanced to explain the driving force behind compliance with voluntary initiatives, one of which is the fact that, given the limited capacity to regulate effectively the activities of corporations, self regulation through a voluntary code is an attractive and low cost way to try to affect corporate strategies, restrain the backlash against globalisation and maintain an open economical society.
 Voluntary codes also foster long term interactive relationship, secure the reputation of corporations facilitate social consensus on the underlying norms, and pave the way for institutional structures which encourage transparency and accountability. 

Although voluntary codes indicate a positive attempt in asserting direct corporate responsibility on TNCs, it is not devoid of criticism. Bearing in mind that corporations are business oriented and there is in principle nothing to deter them from setting voluntary codes aside, it has been argued that the codes  will often be ignored in a  competitive business environment, particularly when profits are at risk.
 The impact of these codes depends on the interest of the participants and the incentives of compliance because they are non-binding.
4.2.2 Conclusion

The foregoing discussion attempt to assess the various avenues in IHRL, international criminal law and soft law approaches that assert direct corporate responsibility for human rights violations. International human rights instruments are not designed for holding corporations responsible. Although this does not however release a corporation from complying with human rights obligations.

Moreover, a few common law and some civil law jurisdictions recognise corporate criminal liability, but the absence of the legal measures in most countries to prosecute corporations for human rights violations creates a problem with corporate criminal proceedings. The absence of criminal corporate liability results mainly from the different approaches that national legal systems have taken to corporate criminal liability. In an attempt to solve this problem, victims resort to civil proceedings. Relying on civil proceedings to assert responsibility on TNCs is not the best avenue. Civil process is basically a mechanism of providing compensation for victims, and not so much an avenue of enforcement
On the basis of these lacunae in asserting direct corporate responsibility, chapter five of this study attempt to make some recommendations on how a convergence can be achieved in asserting effective and direct responsibility on TNCs for corporate human rights violations in Africa.
CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

The examples of corporate influence on human rights violations that have been discussed in this study show the need to explore the various avenues for asserting responsibility for corporate human rights violations. Focus in this study has been on the state and directly on the corporation as avenues for asserting responsibility for corporate human rights violations. From the foregoing discussion of these avenues, it has become evident that no single avenue provides for an adequate and comprehensive answer to the question of redressing corporate human rights violations in Africa. 

It becomes obvious that within the framework of state responsibility for human rights violations by TNCs, IHRL is unable to deal fully with the changes to state sovereignty by the process of globalisation.
Despite the expansion of the application of human rights law to include private actors, IHRL is yet to develop mechanisms for enforcing these direct obligations. This is with the exception of nominal procedure in individual criminal liability available at the international level. The process of getting non-state actors involved in human rights is still in the making 

As we consider the evolution of IHRL and its relationship to corporate human rights violations, we are confronted with difficult dilemmas but with few solutions. The challenges of ensuring corporate responsibility for human rights violations in Africa is indeed tremendous, but not an impossible task. While corporate human rights violations is on the increase, the numerous difficulties discussed in this study in asserting direct responsibility for corporate human rights violations could be overcome.

5.2 Recommendations: the way forward

5.2.1 Towards international legally binding regulations on TNCs

Given the many problems inherent in the state regulatory approach, and IHRL, there is need at the international level for an internationally legally and enforceable regulation of TNCs. This approach could lead to more uniform practices for corporate responsibility. International legally binding regulation on TNCs could work in two ways. 
Firstly, international law and IHRL have developed obligations that are binding on states. Through this system, legally binding agreement could be developed that imposes an obligation on states to regulate the activities of TNCs in their various jurisdictions. IHRL already provides for some of these rules but the emphasis would be to develop a Convention that imposes an obligation on states to regulate the activities of TNCs. This Convention could be invoked to assert indirect responsibility on the state for failing to take due diligence to address the issue of corporate human rights violations. Through this Convention, victims of corporate human rights violation could bring an action against a state at the national level for failing to comply with its human rights obligations 
The second approach takes a different dimension as it imposes direct obligation on TNCs for human rights violations. Through this approach, there is need to draft and enact a legally binding instrument within which companies would be directly responsible for human rights violations. As pointed out in chapter three of this study, corporations have already been given rights and duties under international law and IHRL that paves the way for the creation of binding obligations on non-state actors. The most effective approach would be to establish a treaty that specifies the human rights obligations of corporations and requires states parties to provide criminal, civil and administrative remedies for corporate human rights violations and also mandates some form of effective enforcement mechanisms through criminal civil and administrative remedies. This approach would avoid the controversy over corporate criminal liability that arose during the negotiation on the International Criminal Court discussed in chapter four of this study.

The treaty should completely prohibit violations of international humanitarian law, such as genocide, war crimes, and crimes against humanity as well as gross violations of civil and political rights, such as killings, tortures, disappearances, and arbitrary arrests and detentions. It should also proscribe particularly draconian violations of economic, social and cultural rights, such as the destruction of indigenous people’s habitats or environmental degradation and pollution that gravely threatens human health. 

The treaty should take into consideration the issue of jurisdiction in the determination of corporate human rights violations. Firstly, territorial jurisdiction
 would be an alternative, but it would not be devoid of certain flaws because most of the host states of TNCs are African countries, which are enfeebled and cannot properly regulate the activities of powerful TNCs. Due to these weaknesses, the treaty should place an obligation on the home states of TNCs that are state parties to exercise national jurisdiction over TNCs for human rights violations. This ushers in the second option, which is national jurisdiction. Through this avenue, home states, usually developed countries, would have the power and resources to act against TNCs for human rights violation in Africa. This form of jurisdiction will be simplified, less complicated and generally accepted if a significant number of states sign the treaty.  The third option would be universal jurisdiction
, which is also not devoid of certain flaws. It would confine the types of corporate human rights violations in the treaty to violations of international humanitarian law and certain gross violations of civil and political rights. Concerning violations of economic, social and cultural rights, state parties will be reluctant to approve universal jurisdiction because of the variations involved in the enforceability of socio-economic rights.
This multilateral approach will address the problem of corporate violations of human rights and broaden the number of legal avenues available for victims of corporate human rights violations. State parties would be obliged to provide domestic remedies to victims of corporate human rights violations. This approach provides a mechanism for holding corporations directly responsible in Africa where most of the host state of these TNCs are too weak to regulate or control the TNCs or are unwilling to do so. 

5.2.2 The need to more effectively revise the elements of duty and responsibility in 
          the African Charter

In the African context, a more concise engagement with the issue of duties in the African Charter would greatly assist in addressing the various dimensions of corporate malfeasance as articulated in the Ogoni case, as well as bring corporate human rights responsibility within the scope of IHRL. The African Human rights system should specifically confront corporate human rights violations, rather than continuing to focus wholly and solely on the state. The establishment of the African Human Rights Court will be a forum to address the issue of corporate human rights violations at the regional level after exhausting local remedies at the national level. In this respect, it becomes apparent to revisit the African Charter and other human rights instruments that provide for responsibility and duty and strike a balance between state responsibility and the responsibility on TNCs. This initiative would uphold the Vienna Declaration on the responsibility of the state and would also reiterate that there are additional actors such as TNCs which need to be responsible for corporate human rights violations. 
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