CORPORATIONS AND HUMAN RIGHTS: ACCOUNTABILITY MECHANISMS FOR RESOLVING COMPLAINTS AND DISPUTES

PROJECT OUTLINE
1. The focus of the business and human rights debate to date has been largely on standards, and differences over whether they could or should be voluntary or mandatory.  But no standards are effective without effective mechanisms for accountability, which has gained less systematic attention until recently.  This new project at the Kennedy School of Government at Harvard University will focus on this crucial part of the picture.  
2. To date there have been two prevailing approaches to the reinforcement of corporate accountability in the field of human rights:
a) The judicial and legislative branches of government as well as civil society organisations have focused largely (though not exclusively) on pursuing remedies for alleged victims of human rights abuses.  This is seen through moves by courts (eg in the UK, US) and parliaments (eg in Belgium, Australia) to extend legal jurisdiction to corporate activities overseas; through NGO campaigns to highlight cases of alleged abuse, and through NGO advocacy of more binding standards and accountability mechanisms (eg in the Global Compact, the Voluntary Principle for Security and Human Rights and the OECD Guidelines).
b) The executive branch of government and the private sector have focused largely on the prevention of abuses by developing operational systems.  These usually take the form of reporting on performance against a set of standards, and/or on auditing, monitoring and verifying compliance with standards.  Some governments (and indeed some NGOs) have encouraged or even initiated such mechanisms (eg the Voluntary Principles).  Only rarely do such initiatives require community consultation or impact assessments, and even less often a complaints mechanism.
3. This divergence of prevailing approaches – the one towards victims and remedy, the other towards systems and prevention – is perfectly logical.  But it both reflects and creates a tension between the expectations of different stakeholders as regards corporate accountability.  This multi-stakeholder project aims to explore the scope for drawing together aspects of the two approaches.  In particular, it will examine the strengths and weaknesses of existing complaints or dispute resolution mechanisms, suggest some lessons to be drawn from their experience, consider how they might be improved and explore what a model mechanism might look like for the field of business and human rights. 
4. Initial discussions with a range of stakeholders indicate that such a mechanism would need to have the following characteristics:
· provide effective access (institutional, cultural, financial) for those with grievances and the potential for remedy;
· provide a forum where corporations can address alleged abuses in good faith and in a trusted environment, with potential benefit to their reputation, operations and management systems; 

· provide flexibility to allow for differing sectoral, geographical, cultural and other circumstances;
· be complementary, not substitutive, to possibilities of legal recourse, while not creating a ‘double jeopardy’ situation for corporations;

· provide a platform to build up an equivalent of ‘case law’ or accumulated outcomes that help clarify how human rights standards will be understood and applied to corporate activities;
· include a means of incentivising the engagement of companies beyond those who are most active in addressing their impact on human rights, to include those less exposed to market, political and other pressures.
· constitute a credible, legitimate institution in itself that carries the confidence of stakeholders internationally.

5.  Current approaches to grievance mechanisms in the business and/or human rights arena include:

· judicial – eg the European Court of Human Rights, the InterAmerican Court of Human Rights, the ICC, domestic courts;
· law-based, non-binding investigative processes, often linked to political pressure – UN human rights Treaty Monitoring Bodies and Special Procedures, the ICRC

· voluntary standards-based, non-binding investigative processes, often linked to internal sanctions (loss of employment, membership, accreditation, financing), eg whistle-blower systems, the Fair Labour Association, the Equator Principles

· binding arbitration – Bilateral Investment Treaties, WTO, NAFTA
· mediation – OECD National Contact Points, many National Human Rights Institutions, the IFC’s Complaints Adviser/Ombudsman

· conciliation – some National Human Rights Institutions, OECD NCPs in some instances
· political pressure – The UN Human Rights Council’s “1503 procedure”
· public pressure – consumer boycotts, NGO campaigns etc

6.  This project proposes, through a process of multi-stakeholder consultations, to:

· identify a cross-section of existing complaints-cum-dispute resolution mechanisms from within and beyond the corporate responsibility arena;
· explore their relative pros and cons from the perspectives of different stakeholders, and the underlying reasons;
· analyse the relevant component elements of complaints-cum-dispute resolution mechanisms for the business and human rights arena;
· make recommendations for how one might model a viable mechanism or mechanisms for resolving complaints and disputes in the field of business and human rights.
