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I.
Introduction

The economic power of transnational corporations (TNCs) is undoubted. They are the driving agents of the global economy, exercising dominant control over global trade, investment, and technology transfers. Flowing directly from such positions of economic influence, TNCs also manage to exercise considerable political leverage in both domestic and international spheres. The social power of TNCs is, however, a different matter. For although their social power too is enormous and global, it has been, until recently, far less obvious, little acknowledged, and minimally regulated. TNCs have the ability significantly to affect the nature, form, and extent of social relations. By virtue, specifically, of their economic and political muscle, TNCs are uniquely positioned to affect, positively and negatively, the level of enjoyment of human rights. On these bases there are abundant reasons why the legal regulation of TNCs’ activities at all levels of impact is sought, ought to be sought, and is sometimes achieved. This article is concerned with developing the arguments for, and designing the architecture of, such regulation with respect to the human rights obligations of corporations at the level of international law.

A.
Corporations and Human Rights in Context

It must be acknowledged at the outset that foreign direct investment injected by TNCs into developed and developing countries alike can and does bring jobs, capital, and technology, and thereby protects and promotes the rights to work and to adequate living standards, along with such derivative rights as health, education, housing, and even political freedoms.
 That said, it is equally certain that human rights abuses by TNCs do occur, and do so frequently in the sphere of economic, social, and cultural rights.
 Many TNCs, including Nike and The Gap, have been accused of violating their workers’ rights to just and favorable conditions of work by paying unfair and inadequate wages, requiring unreasonable overtime, and providing unsafe working conditions.
 Furthermore, there is ample evidence of the involvement of TNCs in suppressing trade unions and thereby denying workers the right to organize. It has been alleged, for instance, that Coca-Cola in Colombia and Phillips-Van Heusen in Guatemala have been associated with, or are directly responsible for, the systematic intimidation, torture, kidnapping, unlawful detention, and murder of trade-unionist employees by paramilitaries operating as both of these corporations’ agents.
 TNCs in the extractive industries have caused environmental disasters, threatening the right to adequate food and the right to an adequate standard of living. Royal Dutch/Shell’s oil production in Nigeria, and BHP Billiton’s copper mining in Papua New Guinea, for example, seriously damaged the environment and the livelihood of peoples in local communities, which depended on fishing and farming.

Such instances of corporate responsibility for, or complicity in, human rights abuses are increasingly widely publicized,
 especially by non-governmental organizations (NGOs) using the immediacy of global communications. Mounting activism by NGOs, workers and consumers in developed countries in the form of protests, product boycotts, and selective purchasing has forced many TNCs to accept some level of human rights responsibility by adopting internal codes of conduct. A growing industry of social auditing now uses these codes, as well as independently devised ones such as SA8000 and the Fair Labor Association’s Workplace Code of Conduct, as standards against which to assess a corporation’s achievements and failures in human rights and environmental protection.

B.
The Legal Dimension

What is still largely invisible in this picture is the matter of the legal accountability of TNCs, and in particular international legal accountability. To be sure, there is an established corpus of domestic legal regulation of corporate activities that affect human rights, including in such areas as criminal law, anti-discrimination, health and safety at work, environmental protection, and labor rights.
 Further, there is an expanding body of extraterritorial domestic jurisprudence that focuses on the human rights implications of actions taken by corporations overseas. And this in turn has been complemented by litigation relaxing the conservative grip of the old common law rule of forum non conveniens,
 and by a number of high-profile cases under the revivified U.S. Alien Torts Claims Act.

At international law, however, the corporate form is barely recognized, still less directly bound, whether with respect to human rights or any other field. There is no transnational regime of human rights law governing the transnational activities of corporations. TNCs have been able to operate in a legal vacuum because international human rights law imposes no direct legal obligations on TNCs. The orthodox vision of international human rights law generally binds only states because it is principally designed to protect individuals from the excesses of state power. Thus, where infringements are caused by abuse of private power, it is still the state that will be held vicariously liable at international law, if any legal entity is to be held liable at all. Despite egregious human rights abuses committed by non-state actors, international law generally, and human rights law in particular, is still undergoing the conceptual and structural evolution required to address their accountability.

C.
Structure of this Article

This article argues that TNCs’ power must be accompanied by commensurate responsibility under international human rights law and specifically examines the possibility of directly regulating TNCs at the international level. Our argument proceeds by way of three steps, which correspond with the article’s three main parts.

Part II argues that despite its accommodation of third parties, international human rights law still operates through a state-based framework, which on its own is inadequate to regulate powerful non-state actors. We therefore advocate the creation of direct international legal regulation aimed at TNCs’ activities. With this in mind, consideration is given to the capacity of the international legal personality of TNCs to bear international duties, as well as to the extent to which TNCs already have human rights duties under existing international instruments, including and especially international human rights laws. Such instruments as they stand today, we believe, do not effectively impose human rights duties on TNCs. Finally, in this part, we consider the impact corporate practice has on human rights compliance by way of examining the form, nature, and effect of corporate codes of conduct and the like. We argue that while these codes cannot be solely or even largely relied upon as a tool to enforce human rights against TNCs, they may nonetheless have an important normative impact on the development of domestic and international laws.

After establishing that it is possible—albeit largely untried—to render TNCs liable under international human rights law, Part III posits a conceptual framework within which to formulate appropriate types of human rights duties for TNCs, and then proceeds to identify and explain certain key substantive duties. It sets out minimum human rights obligations of TNCs, comprising duties to respect non-derogable personal integrity rights and rights which are most prone to abuse by TNCs, such as labor and environmental rights.

Part IV deals with the question of how the human rights duties of TNCs should be implemented and enforced. It examines various international bodies including the United Nations, the World Bank, the World Trade Organization and the International Labor Organization to assess their potential as enforcers of TNCs’ human rights duties. We conclude that the current understanding of international trade, aid, and development finance, and the roles of associated international institutions, must be re-conceptualized so that TNCs are viewed as operating within rather than without the matrix of human rights law. This requires the concerted efforts not only of states and relevant international organizations, but also of individuals, NGOs, and TNCs themselves, to promote the relevance, if not the primacy, of human rights law to corporate and commercial enterprise.

II.
Transnational Corporations (TNCs) and International Human Rights: Law, Practice, and Liability

A.
An Overview

The invisibility of TNCs’ accountability at the international level, especially under international human rights law, has arisen from the combined consequences of two factors. The first is the fact that historically, international human rights law has developed as a tool to protect individuals from the arbitrary use of power by states, not corporations or other private entities. To the extent that international human rights law does embrace non-state actors, it does so very largely by way of holding states indirectly liable for the direct infringements of others, including corporations.
 Typically, this comes in the form of a fundamental treaty duty imposed on a state to ensure to all within its jurisdiction the rights contained in that instrument. Though such a vicarious route to liability may seem unnecessarily circuitous, it is not altogether illogical. To a significant degree, international human rights law relies on domestic law implementing its provisions, not only with respect to a state’s own actual or potential violations of individual rights (vertical application), but also, importantly, with respect to actions between private actors (horizontal application). Where such horizontal application of domestic law is found wanting, calls for direct regulation under international law may be heard. This leads us to the second factor. Corporations law traditionally has been almost exclusively a domestic matter.
 The human rights responsibilities of corporations under domestic law are not usually couched in corporations or commercial laws themselves, but in separate anti-discrimination, workplace health and safety, and labor laws. Moreover, except in certain exceptional circumstances discussed below, these domestic human rights laws are designed to operate intra-territorially only. As a result, the extraterritorial operations of TNCs—the very feature that defines them—are substantially regulated neither by international nor domestic (home state) laws with respect to their impact on human rights. Domestic regulation by host states is, of course, theoretically possible. However, in many states, especially developing ones, such regulation may be heavily compromised by the economic considerations of the host state’s unbalanced relationships with TNCs.

This apparent legal lacuna is precisely what we argue could and should be filled by the development of international legal obligations imposed on TNCs. Surprisingly, powerful potential support to this end comes from the only significant, if still infant, common law exceptions to the picture of domestic legal absenteeism painted above regarding the off-shore activities of TNCs. The combined force of the inventive use of extraterritorial legislation to restrict the actions of corporations operating overseas and the relaxation of the forum non conveniens doctrine, allowing greater access to home state courts for settlement of disputes over alleged human rights violations, offer potential solutions.
 These relatively recent developments are an encouraging sign for the prospect of greater direct international regulation, for they show some recognition of the nature of the problem of human rights abuses by TNCs, and at least some degree of willingness on the part of one state organ—the judiciary—to entertain arguments for new or alternative remedies.

B.
Extraterritorial Legislation

In terms of instruments of domestic law with extraterritorial reach that are capable of snaring corporations across a range of human rights breaches, there is nothing quite like the U.S. Alien Tort Claims Act (ATCA). The Act empowers U.S. district courts to hear civil claims of foreign citizens for injuries caused by actions “in violation of the law of nations or a treaty of the United States.”
 Other U.S. federal acts—namely, the Racketeer Influenced and Corrupt Organizations Statute (RICO)
 and the Torture Victim Protection Act (TVPA)
—have some extraterritorial competence relating to human rights abuses, but only indirectly with respect to RICO (in so far as the human rights abuses are consequent upon racketeering and corrupt activities of corporations),
 and largely complementary to the ATCA with respect to the TVPA, except for its extension of the plaintiff base to include U.S. citizens as well as aliens.

Similarly, extraterritorial legislation enacted to combat sex tourism such as Part IIIA of the Australian Crimes Act 1914 (Cth) is relevant only in so far as it might embrace corporate involvement in such illegal and rights abusing activity.

Proposals for legislation to deal directly with overseas corporate behavior have been made in certain common law jurisdictions (Australia, the U.S. and most recently the U.K.)
, but none of these have reached the statute book. In the civil law world, the notion of extraterritorial legislation of this kind is alien. Belgium’s brief and unsuccessful experience with its “universal competence” human rights law, which bestowed on Belgian courts the competence to try cases of alleged violations of human rights by anyone, against anybody, anywhere in the world,
 provides an exception that proves this rule.

For the time being, therefore, the anachronistic ATCA provides the sole source of detailed jurisprudence in this area. The growing caseload of ATCA litigation demonstrates its potential to expose corporate abuses of human rights to the rigor of curial scrutiny and ultimately to wider public criticism. That said, however, the jurisprudence is riven with inconsistency and ambiguity. No case has yet been decided on its merits and the Supreme Court of the United States has yet to determine definitively the scope and substantive content of the Act’s somewhat opaque provisions. What is more, there hangs a threat over the Act’s continued existence in its current form following reports that the Bush administration and certain members of Congress intend to curtail its reach with respect to corporations.

In terms of the object of holding corporations to account for their human rights violations overseas, the ATCA suffers from a number of procedural and substantive limitations. There are three principal limitations. Two of these stem from the fact that the now more than 200-year-old statute was never designed with the intent of capturing corporations in this way. The third is common to all domestic laws that seek to operate extraterritorially, but that fact notwithstanding, it is no less significant for the operation of the ATCA.

The first limitation relates to the courts’ restrictive interpretation of the human rights abuses that fall within the category of the “the law of nations” and which thereby establish actionable grounds under the Act. Generally, it might be assumed that human rights standards that constitute jus cogens norms would qualify, as would potentially all customary international laws.
 However, as Sarah Joseph notes in her comprehensive study of litigation under the ATCA, while certain egregious human rights breaches are deemed to fall within the ambit of the legislation—for example, torture, summary executions, sexual assault, war crimes and crimes against humanity, forced labor, and slavery—some breaches are included only if they are systematic (racial discrimination) or prolonged (arbitrary detention), and others are not included at all—for example, terrorism, cultural genocide, environmental degradation, forced prison labor, expropriation of private property, and restrictions on freedom of expression.
 A particular problem of this restricted ambit is that it almost wholly excludes economic, social, and cultural rights, such as the rights to health, education, housing, and a clean and healthy environment, and protection from cultural denigration—rights which are most prone to abuse by TNCs.

Secondly, the utility of the ATCA is limited by the state action requirement. In general, non-state actors can be liable under the ATCA only where they have acted in concert with state officials or with significant state aid.
 The only limited exceptions to this rule are in situations of alleged piracy, slave trading, genocide and war crimes, where a non-state actor may be held liable without any state involvement.
 A considerable body of jurisprudence has been developed around the notion of state action, which is important in defining both the substance and the reach of the doctrine.
 But what is perhaps more important than knowing what the ATCA does cover in this respect is recognizing what it does not cover—namely, all those cases of egregious human rights abuses by corporations where they are acting alone or without state aid or compliance.

The third limitation is based on the need for the courts to be able to establish personal jurisdiction over foreign defendants. As with all common laws courts, American courts possess the authority to determine whether or not there are sufficient connections between the foreign corporations against which an ATCA suit has been issued and the forum jurisdiction (i.e., the United States). Such sufficient connections are necessary in order for U.S. courts to be able to establish personal jurisdiction. Again, there is a substantial and growing body of case law on this issue within ATCA jurisprudence, for even if the principle seems relatively straightforward, its application in practice is not.

Beyond the ATCA, there have been, as mentioned above, some recent and more tailored attempts to enact domestic extraterritorial legislation that would oblige corporations to meet certain human rights standards in their overseas operations. In 2000, separate but similar Corporate Codes of Conduct bills were introduced into the U.S. Congress
 and the Australian Parliament.
 Both bills sought to impose minimum environmental, labor, and human rights standards on domestic corporations employing more than a specified minimum of persons in a foreign country (set at 100 employees in the Australian bill).
 Despite substantial support from largely non-governmental and non-corporate sectors, both initiatives failed on the mixed grounds of their purported unworkability, their likely damage to the competitiveness of the corporations affected,
 and their misguided ethical foundations.
 More recently, in June 2003, the Corporate Responsibility bill was introduced in the Parliament of the United Kingdom as a Private Member’s Bill, but it lapsed at the end of the final parliamentary session for 2003. Like the Australian and U.S. variants, the U.K. bill also sought to impose social, environmental, and human rights obligations on corporations registered in the U.K. and their directors, with respect to their activities at home or overseas.

C.
The Contraction of Forum Non Conveniens?

The common law jurisdictional rule of forum non conveniens can be seen as another (fourth) limitation to the application of the ATCA as discussed above. However, while it is indeed just that, the rule is much broader in its application and relevance to corporations. The deployment of the forum non conveniens principle gives a court discretion to refuse to hear a case where it may be more appropriately tried in some other forum, in the interests of all the parties and of justice.
 The doctrine is a well-established and historically very successful line of defense for TNCs when faced with litigation in their home state concerning actions taken overseas.
 Not only can the principle allow companies to avoid liability in their home jurisdictions for alleged offshore transgressions,
 but it can also be used to shield parent companies from responsibility for transgressions of their overseas subsidiaries and/or subcontractors.

Liberalization of the rule is taking place in the courts of the United Kingdom,
 the United States,
 and Australia,
 such that in general, the rule is now more concerned with determining which would be the most appropriate forum (taking in all relevant factors) or the one most likely to yield a just result. A potentially very significant hybrid variation on this theme has been the recent decision by the New York Court of Appeals that any judgment against Chevron Texaco in an Ecuadorian Court would be enforceable in the United States.
 Such rationales are hardly precise, and certainly they have been criticized on grounds both of allowing judges too much discretion and of Western judicial imperialism. Most significantly, many of the test cases against TNCs have hinged upon establishing the direct negligence of the parent company, rather than its responsibility for the torts of its subsidiaries.
 Accordingly, the chances of litigation may be slim where a parent company has insignificant involvement in the operation of its subsidiaries. Nevertheless, the cases at least demonstrate the contraction of the forum non conveniens principle, brought about by the courts’ willingness to focus on outcome rather than procedural pedantry. In any event, we have yet to see one of these newly available forums yield a decision on the merits in the cases before their respective courts.

From the above brief analyses it is clear that more effective mechanisms are necessary to hold TNCs accountable. Thus far, as we have outlined, innovative initiatives for reform have been focused principally on the fronts of domestic corporate regulation (both intra- and extra-territorial) and indirect international human rights regulation (by way of direct responsibility of the host—and possibly also home—state of TNCs).
 While those initiatives have important potential for establishing legal accountability of TNCs, they are far from providing a systematic approach due to the significant limitations identified above. In contrast, our focus is on the possibility of the regulation of corporations through international law in pursuit of ensuring more effective human rights compliance by TNCs, either alongside, or in the absence (or inadequacy) of, domestic laws.

D.
TNCs in International Law

TNCs traditionally have not been recognized as “subjects” of international law.
 The creation or adaptation of international regulatory regimes that impose human rights responsibilities upon corporations therefore appears to require a radical departure from the structure of international legal orthodoxy, which views non-state actors as mere objects of international law. Before such human rights duties can be imposed on TNCs, they must be recognized in international law as subjects of, or at least “participants in,”
 international law, capable of bearing international legal duties. In other words, they must possess international legal personality. Since the end of World War II, international instruments or other legal initiatives have conferred international legal personality on a number of new non-state actors. For example, in Reparations for Injuries Suffered in the Service of the United Nations (Reparations case)
 the ICJ confirmed that states could confer international legal personality on international organizations such as the UN. Classically, also, individuals have acquired international legal personality via the establishment of human rights treaties, the creation of individual complaint mechanisms under various treaties, and the imposition of international responsibility for war crimes.
 In principle, therefore, there is nothing to prevent states from accepting TNCs as subjects of international law. Certainly, a very real obstacle to bringing TNCs into the international legal field in this way is that states might be reluctant to admit such powerful rival entities, no doubt fearing the dilution of their supremacy in international law.
 But, for international law to react appropriately to the effects of economic globalization, it must recognize the pervasive influence of non-state actors, and especially TNCs, in the international arena and seek to allocate rights and responsibilities to them accordingly. The emergence of new actors such as TNCs, intergovernmental organizations, and NGOs on the international stage, has led to state sovereignty becoming increasingly “pluralistic and limited.”
 States are, and no doubt will remain, the key players in international legal order, but they no longer maintain a monopoly over the levers or objects of international law.

All this said, however, it is neither necessary nor desirable for TNCs to possess full legal personality on a par with states. As the ICJ argued in the Reparations case, “The subjects of law in any legal system are not necessarily identical in their nature or in the extent of their rights, and their nature depends upon the needs of the community.”

It is sufficient, rather, that TNCs have limited rights and responsibilities, such as the right to sue and be sued, the ability to assert a right, and the acceptance of legal responsibility in judicial forums, but not have the status of a party to intergovernmental forums or international instruments. Not only would this constitute a sound base upon which to build a regime of direct human rights responsibilities at international law, but it would also preserve the primacy of states on the international plane.

The extent to which TNCs already possess an international legal status may be ascertained by enquiring whether TNCs have any existing rights or duties under international law. There is, in fact, ample evidence that TNCs do possess international rights and duties, and, with respect to their rights, the capacity to enforce them. TNCs have traditionally been given rights under foreign investment law, particularly in relation to expropriation, compensation, and non-discriminatory national treatment relative to domestic firms.
 TNCs also have direct duties under some multilateral conventions. For example, both the International Convention on Civil Liability for Oil Pollution Damage
 and the Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment
 directly impose liability on legal persons including corporations.
 Furthermore, the UN’s Norms on the Responsibilities of Transnational Corporations and Other Enterprises with Regard to Human Rights (Norms) purport not only to bind states, but also to place obligations on transnational corporations and other business enterprises “[w]ithin their respective spheres of activity and influence,…to promote, secure the fulfillment of, respect, ensure respect of and protect human rights recognized in international as well as national law.”
 The Norms are, however, unclear as to how corporations could be held directly liable under international law for any breaches of these obligations, beyond implying that such a possibility exists.
 In this regard, the likelihood is that the liability of corporations will come indirectly through the direct liability that the Norms clearly intend to place on states.

TNCs are also empowered to enforce their rights.
 For example, a treaty created under the World Bank enables corporations to submit disputes to binding arbitration by the International Center for the Settlement of Investment Disputes. And under NAFTA, corporations are able to seek recompense, spectacularly, from foreign governments for breach of their right to unhindered, cross-border trade through the Agreement’s private dispute-settlement mechanism.
 There are many other tribunals that allow corporations to bring claims, including the Seabed Dispute Chamber, the Iran–United States Claims Tribunals, and the United Nations Claims Commission, to name a few.
 Evidently, therefore, as even this brief survey makes clear, it is possible to invest in TNCs sufficient international legal personality to bear obligations, as much as to exercise their rights.

E.
Human Rights Duties of TNCs: The Current Scope at International Law

The current scope of what might be loosely called the international human rights law duties of TNCs is wide, but spread thinly and unevenly. It encompasses examples of supposed customary international law, treaty obligations, and so-called soft-law codes of conduct, guidelines, and compacts. The actual legal cover these initiatives provide is meager or non-existent. The legal (or quasi-legal) duties imposed on corporations have some potential authority, but as yet they remain ill-defined and ineffective. In short, the rudiments of an international legal framework may be discernable, but the legal content of the law is almost wholly absent.

With respect to the specific category of international human rights instruments, there is scope for the argument that the provisions of some of them can be read to apply to corporations. These are addressed in detail in Part III below. For the time being, it is sufficient that we broach the matter in relation to the Universal Declaration of Human Rights (UDHR), which is most often spoken about as a potential legal source of corporate human rights responsibilities. The Preamble’s oft-quoted provision that “every individual and every organ of society…shall strive”
 to promote respect for human rights and to secure their recognition and observance, has been interpreted by Louis Henkin as excluding “no one, no company, no market, no cyberspace.”
 Although it is difficult to avoid the conclusion that the provision expresses no more than an aspiration to “strive” to promote respect for human rights, rather than to impose a binding legal obligation,
 there is stronger language in the body of the text of the UDHR itself. Article 29 specifies that “[e]veryone [including non-state actors] has duties to the community,”
 and article 30 prohibits “any State, group or person” from engaging in any activity or performing any act aimed at the destruction of any of the rights and freedoms in the Declaration.
 This combination can be read as constituting a statement of non-state actors’ duties not to deny or violate the human rights of others. 
 But, even if this reading is accepted, the nature of the duties is unclear. The UDHR is a declaration, and thus is non-binding. Although it is widely accepted that some provisions in the UDHR have become customary international law, it is uncertain whether articles 29 and 30 have acquired such status.
 In the absence of binding effects, therefore, the duties that the UDHR imposes on TNCs may amount to ethical duties at best. Thus, in terms of international law, the UDHR may be the “most fragile basis on which to construct a doctrine of individual duties to respect human rights,”
 and by extension, a most uncertain ground to bind corporations.

It is true that greater certainty either way in this regard would have been possible had the drafters of the UDHR had corporations specifically in mind, but they did not. International instruments or initiatives that do specifically contemplate corporations will therefore have to speak more directly to them and also be expressly tailored to their activities. To date, however, the only examples of such tailoring are soft law, non-binding agreements, and voluntary codes of conduct.

F.
Soft Law Human Rights Responsibilities of TNCs

Since the 1970s a number of intergovernmental organizations have formulated voluntary guidelines, declarations, and codes of conduct aimed at regulating TNCs’ activities. These include, notably, the Organization of Economic Cooperation and Development (OECD) and the International Labor Organization (ILO). Although, typically, these guidelines are not directed at corporations themselves (rather, they are directed at states whose task it is to apply them to the corporations within their jurisdiction), and they are not in any case binding on signatory states, the OECD and ILO instruments are the only such guidelines that contain implementation mechanisms specifically enabling corporate behavior to be scrutinized.

The OECD’s 1976 Guidelines for Multinational Enterprises (as revised in 2000) recommend that enterprises “[r]espect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments.”
 Specifically, they recommend that enterprises contribute to policies of non-discrimination with respect to employment, to the effective abolition of child labor, and to the elimination of all forms of forced or compulsory labor.

The ILO’s 1977 Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy is addressed to governments of member states, employers’ and workers’ organizations, and corporations (including, of course, TNCs) operating in their territories. The Declaration urges parties to respect the UDHR and the corresponding international covenants, as well as a number of core labor-related rights.

From the point of view of the regulation of human rights abuses by TNCs, the implementation mechanisms of the OECD Guidelines and the ILO Declaration can hardly be considered intrusive on states or corporations.
 Quite apart from the fact that they are non-binding, the monitoring bodies do not function as judicial or quasi-judicial bodies, but rather their roles are limited to clarification of the interpretation of the instruments. They do not make specific findings of misconduct by individual companies and their identities are kept confidential, thereby shielding them from public scrutiny and potential embarrassment.
 Furthermore, while the Guidelines and the Declaration encourage TNCs to respect internationally recognized human rights norms, they simultaneously uphold the primacy of national law. Thus, they can do nothing to prevent host states from adopting lax labor and environmental standards, and TNCs cannot be condemned for taking advantage of such standards.

The UN Global Compact is another soft law instrument directed at TNCs. Though it is not strictly a code of conduct, its object is to encourage businesses to “embrace and enact” nine core principles relating to respect for human rights, labor rights, and protection of the environment, both through their individual corporate practices and by supporting complementary public policy initiatives.
 However, again, the lack of independent monitoring and enforcement via sanctions highlights the limited ambition, and therefore, impact, of this initiative in providing protection against corporate abuse of human rights. It is true that the UN expressly acknowledges that it has neither the mandate nor the capacity to monitor and verify corporate practices.
 Yet, there is some concern as to the credibility of the Global Compact given that it is quite possible for TNCs to continue to violate human rights while enjoying the status of signatory to the Global Compact.
 At the end of the day, the Global Compact is little more than an instrument of rhetoric. It has indeed raised awareness of the issues involved, both within the corporate world and the UN itself, which is an important first step, but it is no more than that.

Reviewing the soft law instruments of the OECD, the ILO, and the UN’s Global Compact, one might conclude that in practice they have achieved little of substance, due largely to their non-binding nature and the lack of meaningful implementation mechanisms. But they have at least demonstrated an increased willingness on the part of certain multilateral institutions to formulate some human rights standards against which the conduct of TNCs can be measured. Moreover, some commentators raise the possibility that such soft-law initiatives may be elevated to hard-law through the formation of customary international law. Hans Baade, for example, argues that the follow-up procedures of the OECD Guidelines constitute the requisite state practice because its monitoring body—the Committee on International Investment and Multinational Enterprises (CIIME)—is composed of the delegates of the member states.
 However, decisions of the CIIME are largely ignored at the national level, and only three labor cases were brought in the 1990s.
 The weak implementation of the OECD Guidelines seems, at the moment, to point to an absence of common and consistent state practice and opinio juris necessary to constitute a custom. Thus, while they may be transformed into a hard-law instrument in the future, the Guidelines do not yet provide an authoritative source of TNCs’ international duties. The position is somewhat the same for the ILO’s Declaration, and even more distant with respect to the Global Compact.

So, while it is desirable to promulgate more effective international legal standards applicable to TNCs, it will be a complex, time-consuming process in a world of diverse interests. It is almost inevitable that there will be delay before the law can properly respond to human rights abuses by TNCs, in which case there will be victims left without legal redress in the interim.

G.
The Impact of Soft-law

The broader social, economic, and commercial contexts within which international initiatives have emerged have been crucial to their current shape, both in the sense of what they have and have not achieved, especially with respect to their impact on private actors. Even more importantly for the purposes of this article, is the continuing development of private, soft-law initiatives directed toward private actions in these contexts that will likely influence the future shape of international human rights regulation of TNCs.

1.
Corporate Codes of Conduct

The notion of corporate social responsibility (CSR)—albeit ill-defined—has now entered the lexicons of social, political, commercial, and legal discourse. The notion finds expression in the spreading instance of CSR directorships or managers, not only in TNCs, but also in NGOs, such as Human Rights Watch and Amnesty International. One would be hard-pressed to find any major corporation today that did not make some claim to abiding by a code of conduct that comprised, at least in part, adherence to human rights standards. Indeed, more often than not, such adherence to codes is trumpeted by major corporations. The escalating demands for corporations to be more socially responsible, made by NGOs, community groups, trade unions, and consumers in developed countries, have been prompted in part by the inertia of international human rights law in tackling the problems posed by TNCs. The traditional corporate response has been that human rights are concerns of states and international bodies such as the UN, not private actors such as corporations. Their ultimate responsibility, it is argued, is owed to their shareholders, whose overwhelming (if not only) concern is with profit maximization.
 Certainly, this attitude is still prevalent, but increasing exposure of human rights infringements by corporations has clearly signaled to businesses that alongside other reasons, it may well be in their commercial interest to rethink their actions and policies in terms of their social impact. Thus, on the negative side, a tarnished brand image and loss of consumer goodwill is not good for business
; on the positive side, corporate respect for human rights will not only engender goodwill, but will eventually contribute to a stable, rule-based society in host states, which in turn promotes the smoother and more profitable operation of business.

These factors have been instrumental in causing many TNCs to accede to private initiatives that urge greater corporate compliance with international human rights standards or to develop their own internal codes of conduct.
 Prominent among the former category are the forerunners of the trend—the Sullivan Principles (a U.S.-based initiative that targeted corporations working in apartheid South Africa) and the MacBride Principles (which encouraged affirmative action employment programs in Northern Ireland).
 More recent initiatives in this category include the U.S. Apparel Industry Partnership’s Workplace Code of Conduct,
 SA 8000,
 and WRAP
 (the last two being administered by bodies which accredit auditors to perform social audits on corporations for compliance with their respective program’s standards). Examples of individual corporate codes of conduct abound, but they include in particular those corporations with high-profile brand images to protect, such as Adidas, Nike, The Gap, Reebok, and Levi Strauss & Co., and those within the extractive industries sector, such as Royal Dutch Shell, BP, and Rio Tinto, because the bulk of their operations is often in developing countries.
Although the contents of individual corporate codes differ significantly, labor and environmental issues are most frequently addressed.
 The codes also vary in terms of the degree of detail, ranging from brief, general principles to comprehensive guidelines.
 Some codes even expressly support an international human rights instrument. For example, Rio Tinto’s code upholds the UDHR and states that the Rio Tinto Group “seek[s] to have international standards upheld and to avoid situations that could be interpreted as condoning human rights abuses”.
 Even accepting that this falls far short of a declaration that the company is bound by international human rights law, it nonetheless begs to be explained what such guidance means for TNCs in practice.

The proliferation of corporate codes of conduct—which have led some to lament an already incipient feeling of “code fatigue”
—has attracted considerable discussion and debate as to their practical effect in combating human rights abuses by corporations. Are such codes merely paying lip service to their stated objects,
 or do they constitute concrete steps towards lasting human rights protection?
 On top of the overarching difficulty of the general absence of enforceability mechanisms for codes,
 the most significant and contentious concerns center on the myriad of problems associated with the monitoring of corporate compliance with the codes: what, if any, auditing process exists? If there is one, who undertakes the audit and how independent are they?
 To what extent are the results open to public scrutiny? How do they measure compliance in practice, or is it measured at all? What remedies are available for breaches of the code?
 How does one take account of variances in local circumstances between countries, especially, for example, when local laws conflict with code standards? How does one deal with differences or inconsistencies between codes?
 How far down the supply chain can responsibility be attributed and measured? And, to what extent are all stakeholders—employees, trade unions, local communities, governments, and relevant NGOs—involved in the process?
 Much of the considerable debate over codes of conduct revolves around these questions. At base, the principal concerns are with the voluntary, self-regulatory nature of these codes and their capacity to bring any meaningful pressure to bear on corporations. To put it bluntly, it might be asked whether the fact that codes are generally not backed by law is fatal to any aspirations they might have to influencing corporate behavior. There are two ways to address this question. One is to point out that it is not entirely true to say that such codes are utterly unenforceable in law. The other is to argue, that even without express legal form, codes might nonetheless contribute to establishing norms that are recognized as quasi-binding, and which may in fact lead to their legal incarnation.

2.
The Legal Impact of Codes

With respect to the former approach, there are, as Halina Ward notes, at least three means by which “voluntary codes” may be clothed in legal garb. First, corporate or industry-sector codes “can shape the standards of care that are legally expected of businesses”
 in their dealings with employees, suppliers, local communities, and government through their incorporation into employment, supplier, or agency contracts. Thus, for example, a South African diamond mining industry code that provides warranties against so-called “conflict diamonds” was included in a settlement agreement made subject to a U.S. court’s approval.
 Contractual agreements forged by way of collective bargaining between corporations and employees that are based on aspects of a code will also have a legalizing effect on the codes.
 Second, standards expressed in certain industry codes can be adopted by regulatory agencies as reporting requirements, and as these bodies are invested with the legal authority of enforcement, an ability to bind is effectively bestowed on the code indirectly. This is the case, for example, with superannuation legislation in the United Kingdom, Australia, Belgium, and Germany; mandatory annual disclosure and reporting requirements for the largest corporations under French corporations law; and the adoption by the JSE Securities Exchange South Africa of a “Code of Corporate Practices and Conduct” that requires all publicly listed corporations to disclose non-financial information in accordance with the Global Reporting Initiative Sustainability Reporting Guidelines.
 And third, proclamations made by corporations of standards that they claim to abide by are capable of constituting grounds upon which claims of misrepresentation, false, or misleading conduct can be made.
 The watershed case of Kasky v. Nike illustrates how corporate codes might be used in this way. In Kasky it was asserted that Nike’s public statements about good labor conditions in its Asian factories amounted to false advertising in contravention of California’s consumer protection laws and the Federal Trade Commission Act.
 The case was in fact settled on September 12, 2003,
 a few months after the Supreme Court of the United States dismissed the petition for certiorari as improvidently granted. Thereby, in not deciding the question of whether Nike’s statements were constitutionally protected free speech, the Supreme Court left standing the Supreme Court of California’s conclusion that Nike’s statements were in fact “commercial speech” and therefore subject to the limitations under that state’s unfair competition law.

3.
The Normative Impact of Codes

Besides these limited instances of codes having legal backing, codes do possess a non-legal, norm-making capacity that can both effect corporate behavior and form a basis for future legal regulation. This is the second approach to the question of the legal enforcement of codes mentioned above.

It has been suggested in this respect that the proliferation of codes may lead to the creation of new legal standards for TNCs.
 Such an argument is underpinned by a “bottom-up” view of international law, whereby it is held that state behavior may be shaped by “‘the relationship of states to the domestic and transnational social context in which they are embedded.’”
 Under this analysis, informal social norms established and applied by non-state actors inter se are capable of shaping the behavior of states, and hence of inter-state institutions.
 As a result, conclusions can be drawn about legal standards on the basis of compelling trends in social behavior, rather than behavior deduced from legal standards. Jennifer Johnson postulates that if TNCs concertedly implement human rights standards through market practice, domestic values supporting such standards could arise.
 Assuming domestic law responds to these values, the human rights standards in the market will invite legislative support. If the standards are extensively implemented within certain domestic regimes, collective pressure will grow for their implementation at the international level and thereby to all, or many, other states.
 In this way, public and private laws “converge,” reshaping the creation and formation of international law.

The most significant development in this vein at the international level has been the formulation of the UN’s Human Rights Norms for Corporations mentioned earlier,
 by a Working Group of the Sub-Commission on the Promotion and Protection of Human Rights.
 The Norms have been subject to extensive consultation and revision throughout their five-year history. They have drawn significantly from the form, substance, and practical experiences—not only of other international instruments and non-binding guidelines adopted by multilateral organizations, but also from industry or commodity group initiatives, framework agreements between TNCs and workers’ organizations, codes of conduct of individual corporations, and NGO or union model guidelines, as well as Government and private initiatives such as the U.K.’s Ethical Trading Initiative and the SA8000, respectively. Although the Norms were adopted by the Sub-Commission, and have since been considered by the Commission on Human Rights during its sixtieth session in March/April 2004,
 it is, as mentioned above, still unclear what will be the extent and enforceability of the obligations they stipulate. Nonetheless, their provenance clearly illustrates a “bottom-up” approach by way of which private voices can be heard in the international arena.

Suggestions that the expansion of codes as a regulatory form of corporate behavior might constitute a “second human rights revolution,” shifting human rights responsibilities from states to private actors,
 are certainly overblown, but the movement has had some significant impact on the perspectives and practices of corporations. With regard to the whole question of the role and impact of soft-law initiatives in this area, it can be said by way of interim conclusion that their significance at present lies more in their potential rather than extant power to shape corporate behavior. This is not to damn with faint praise. In reality such potential offers an important path forward. What our brief study here reveals is that though each of the legal and non-legal (or quasi-legal) components of soft-law is significant in its own right, they are inextricably interlinked. The continuing tendency to discuss the issues along the lines of the regulatory/voluntary divide that the two parts are supposed to represent is a distraction, and if we are to make the most of the potential before us then we must, as Halina Ward counsels, focus on the “discussion of new legislation or regulation as a response to contested CSR [corporate social responsibility] issues.”
 For it is in the solidifying of soft-law into hard law (whether domestic or international) that the whole codes of conduct movement will realize its greatest effect.
III.
The Human Rights Responsibilities of TNCs

Notwithstanding the fact that the proliferation of corporate codes of conduct and other private initiatives might lead to the bolstering of international legal human rights standards for TNCs, there remain the twin questions of how TNCs’ liability arises and what their substantive duties might be. Although some TNCs are considered to be more powerful than many states
 and some perform many of the tasks usually expected of governments, it cannot be simply assumed that TNCs should have the same human rights duties as states.
 As private entities, TNCs are designed to serve the primary economic purpose of profit maximization, not to assume broad-based welfare functions.
 Merely to extend the duties of states with respect to human rights to business enterprises, therefore, is to ignore the differences between the nature and functions of states and corporations.

An especially significant difference in this respect relates to the question of jurisdiction. Under international human rights law, a state is deemed to have a measure of responsibility for the human rights-impacting actions of all actors within its jurisdiction—that is, even those of private (non-state) actors—on the basis that the state has, at least in theory, the constitutional authority to legislate and regulate such actions to ensure their compliance with its international obligations.
 But how far, it may be asked, can any analogous jurisdictional claim be made with respect to corporations? To what extent might corporations legitimately be held responsible for the human rights infringements of their subsidiaries, agents, suppliers, and buyers? There are no easy answers to these persistently difficult “supply chain” questions in terms either of operational practice or legal regulation. The UN Human Rights Norms for Corporations call for corporations to be obliged to promote and protect the norms within their spheres of influence,
 but whether that means that corporations might be held responsible in circumstances where, though short of contractual obligation, they nonetheless wield some power (for example, through preferential treatment for suppliers to meet certain social and/or environmental standards),
 is a moot point. Insofar as the matter has been considered in domestic courts, the picture is also mixed,
 though generally speaking it would seem that a substantial degree of operational or day-to-day control is necessary in order for a corporation to attract liability for the actions of its subsidiaries, agents, or suppliers. In any event, though the precise extent will remain a matter of some debate, it seems clear that some degree of supply chain liability is expected, and will be imposed.

There is a need to reconstruct the current form of international human rights law so that TNCs can be allocated responsibilities appropriate and proportionate to their nature and activities. We explore in this present Part the conceptual framework of TNCs’ human rights obligations at the international level and identify to which human rights standards TNCs might be legitimately, as well as realistically, expected to adhere. To this end, we discuss a catalogue of the substantive human rights duties of TNCs that can be instantiated within existing international human rights instruments.

A.
The Conceptual Framework of Human Rights Duties

The disaggregation of the human rights duties of states is undoubtedly a complex business;
 the same task with respect to non-state entities, and corporations in particular, is even more challenging. Conceptual schemas and practical propositions as to how to identify and attribute duties generally range variously from Wesley Newcomb Hohfeld’s seminal work,
 to the InterAction Council’s controversial 1997 proposal for the establishment of “A Universal Declaration of Human Responsibilities.”
 Of course, none of these is complete, and gaps abound. Conspicuously absent in all of them is any established structure within which to frame the specific international human rights legal duties of TNCs.

At the most general level of this question of the appropriate conceptual architecture, it can be said that there is a single overarching objective of international human rights law—that is, to protect human rights.
 Three more specific obligations flow from that objective: to prevent human rights abuses; to provide means and mechanisms for human rights compliance; and to promote the understanding, appreciation, and application of human rights standards.
 There are, of course, many dimensions to this matrix that affect the manner, form, and practical impact of the human rights duties that flow from it, but in the present context, the most important of these is the question of whether the duty applies with respect to the duty-bearer’s own conduct (what we call a “self-reflexive” duty), or the conduct of others with whom the duty-bearer might have dealings or over which it might have some control or influence (what we call a “third-party” duty).

This binary structure is especially important in the context of our concern to articulate the international human rights duties that are, or might be, placed on corporations. It cuts across all three sub-categories of obligations identified above and serves to highlight the key questions that must be answered. There are both self-reflexive and third-party dimensions to the duty to prevent human rights abuses (that is, by the TNC itself, and by other parties with which it is associated); to the duty to provide the means of protection (that is, through in-house standards, facilities and procedures, and through the provision of such services outside the corporation where they are otherwise absent); and to the duty to promote the cause of human rights (that is, by advocacy, persuasion, and by example throughout the corporation’s ambit of power and authority).

It can be supposed that in so far as human rights duties are self-reflexive, the proposition that corporations are so bound is relatively unproblematic, requiring principally that the corporations refrain from interfering with the enjoyment of human rights by adopting preventive strategies to curb and scrutinize their own actions. This is a minimum duty to “do no harm” to all those with whom TNCs have contact.
 All other things being equal, the greater the proximity of the TNCs to human rights bearers, the greater will be the duties of the TNCs towards them.
 Thus, TNCs would owe the greatest duties to those within their “spheres of activity and influence,” such as workers, consumers, and members of a local community.
 Alongside this, TNCs must also have the obligation not to be complicit in human rights abuses committed by others with whom they are working.
 For example, in joint ventures between TNCs and national (or provincial) governments, the corporation may be complicit by actively participating or knowingly assisting its partner in violating human rights when it provides financial or material assistance to security forces to protect its investments, where it knows (or should know) that the security personnel are likely to commit human rights abuses.

In contrast, the matters within the scope of third-party responsibility and the nature of the entities that might fall within the category of third party are much more difficult to establish. How far beyond the duty not to directly violate human rights in their everyday commercial activities ought the base requirement to protect human rights oblige TNCs to take action to prevent their violation by others? On the face of it, it might appear unjustified or inappropriate to impose on TNCs the obligation to police the conduct of the state as well as other private entities within the territories that they operate, even if it is supposed that they have the resources to do so. 
 Such an obligation would appear to lie wholly within the province of governments, even if the jurisprudence on the nature and extent of these indirect, third-party responsibilities of the state is as yet undeveloped.
 However, it can be argued that TNCs do have duties to prevent human rights abuses in certain circumstances where they maintain close connections with potential victims or potential perpetrators, and where TNCs are in a position to influence the level of enjoyment of human rights.
 For instance, TNCs’ proximity to their employees suggests that TNCs should have a duty to take reasonable steps to protect the employees from human rights violations committed by the state.
 TNCs should also have a duty to ensure that their business partners, whether subsidiaries, subcontractors, suppliers, joint venture partners, or others with whom they work do not violate human rights.
 This duty is particularly strong where the contractual relationships throughout the supply chain allow some room for the TNCs to exert significant influence over the conduct of their business partners.
 The TNCs’ obligation to protect human rights is perhaps greatest where they act as de facto governments and exercise control over the territories in which they operate. In such situations, they effectively step into the shoes of governments and should be required to fulfill duties more akin to those of states.

Related to such duties to prevent third-party violations of human rights are the two questions concerning the extent to which TNCs ought (i) to be required to provide means for protection where others have not, and (ii) to actively lobby others to better protect human rights. Both of these are essentially public functions, apparently going beyond what might be considered the core responsibilities of TNCs. However, the private exercise of public power is nothing new to TNCs, especially given the extent of privatization and corporatization of public utilities and services in the industrialized world over the past twenty years or so, and more recently, with equal vigor, in developing countries. What is more, TNCs are clearly able to use their considerable economic leverage (especially where they are operating in developing countries) to effect public and private conditions that are favorable to their enterprise.
 It may be the case that one readily associates the duty of providing the appropriate means for actively securing human rights (especially economic and social rights), as well as the duty of providing compliance with human rights, with the activities of the state. And to the extent that these activities fulfill this duty, then it can be said both that they cannot be transposed onto TNCs,
 and on strong democratic grounds, ought not to be so transferred.
 But there is simply no reason why TNCs should not be obliged to take steps along the lines of these typical governmental functions to provide for and to promote human rights, when such steps are within their power and jurisdiction. Thus, for example, TNCs in developing countries can be expected to help in the human rights training of state-based security personnel,
 and to provide health care and even education for workers and their families where none is accessible or would otherwise not be provided by the state. The improvement of the overall human rights situation of the population may indeed be, as Stephen Ratner argues,
 a central purpose of government, but we would add that TNCs not only can, but must, provide collateral and sometimes crucial collateral support to that end.

B.
Substantive Human Rights Duties of TNCs

The international human rights obligations of TNCs must, as we have already said, necessarily be narrower than those of states. But they are not to be minimal, or non-existent. They will substantially comprise the general self-reflexive obligation not to interfere with the enjoyment of human rights, but TNCs must also be required, to some extent, to positively provide means for human rights attainment and to promote third-party compliance with, and provision for, human rights guarantees. In terms of a practical frame of reference of what duties international human rights law might impose upon TNCs, the substantive dimensions of such duties are likely initially to be somewhat confined, given the primary focus of international human rights law on states. Some human rights norms may be directly applicable to TNCs, while others can be reformulated to suit the corporate circumstance.
 For example, the appropriate perspective on the right to education might be that which requires TNCs to abolish or curtail child labor and to provide financial assistance or alternative employment arrangements to children so that they could return to school.
 Similarly, the right to social security might require TNCs to make pension contributions and provide maternity pay.
 There are, however, certain international human rights duties which, no matter what perspective is adopted, are inappropriate, if not practically impossible, to place on TNCs. This is likely the case, for example, with protecting the right to asylum, the right to take part in government, and the right to a nationality,
 and certainly the case with many rights concerning criminal defendants, such as the presumption of innocence, freedom from arbitrary arrest, and the right to be brought promptly to trial. These rights fall squarely within the proper province of states’ responsibilities for maintaining public order and ensuring a fair trial.

TNCs are private actors acting on a global stage, and the very fact of their private form sets them apart from states. As legal persons, TNCs have legal rights, including in certain circumstances and under certain jurisdictions, human rights.
 To the extent that TNCs have such rights under either domestic or international law, they must be balanced against the rights of others. This clearly differs from the situation of the state. As a duty-bound protector of human rights, the state has few countervailing legal rights, and no human rights, that it might call in aid against the rights-claims of private legal persons. Corporations, on the other hand, do possess such private legal rights.
 Thus, for example, as Ratner suggests, a TNC breaking into anyone’s home to wiretap conversations or intercept mail under suspicion of their theft of company property would violate the right against arbitrary or unlawful interference with privacy, family, home, or correspondence, not least because the means are disproportionate to the ends.
 However, TNCs would likely not be violating employees’ human rights by screening their work emails for inappropriate or illegal use. What actions do and do not constitute human rights infringements are not, of course, always so clear-cut as in this pair of examples. In any event, it must be accepted that as private entities, TNCs do legitimately possess greater scope than states to pursue their self-interest.

In delineating certain essential, minimum categories of international human rights duties that may be appropriately placed on TNCs, we have separated our consideration of such rights into two basic categories: “core rights” and “direct impact rights,” with each being further divided into particular rights.
 With respect to core rights, we address a set of fundamental rights that comprise the right to life, liberty, and physical integrity, mindful of the need to balance rights-claims of corporations and individuals as outlined above. These rights are less likely to attract the complexities of such counterbalancing, because their protection from infringement by TNCs is as necessary as their protection from infringement by states. Under direct impact rights, we consider the human rights duties of TNCs associated with those individuals, groups, and communities who are most directly affected by the TNCs’ actions—namely, employees, their families, and members of local communities.
 From the rights-holders perspective, the very proximity and immediacy of the rights in this category mark them out as deserving of particular attention, but these rights are also those that TNCs are most ready to concede are to some extent their responsibility to protect. The rights of concern here are labor rights, environmental rights, and peculiarly, though significantly given the propensity for TNCs to operate in remote and/or developing countries, the rights of indigenous peoples.

Before addressing each of these categories in turn, two further general points must be made. First, within the “duties typology” we have adopted in this essay, the duties that adhere to the rights we discuss in this part will be both of the self-reflexive and third-party protection kinds. This is so because on both counts the determining factor in binding TNCs to protecting these rights is the very fact that they fall squarely within the TNCs’ most immediate spheres of activity and influence. Second, the minimum duties that we outline should provide a starting point from which higher and wider standards of human rights protection and promotion can be developed.

In the remainder of this Part we first deal collectively with the core rights of life, liberty, and physical integrity, and then address, individually, the direct impact rights associated with labor, the environment, and indigenous peoples.

1.
The Rights to Life, Liberty, and Physical Integrity

International human rights laws safeguard rights to life, liberty, and physical integrity by prohibiting actions that are injurious to the inherent dignity and security of the human being. Such actions include war crimes, genocide, crimes against humanity, arbitrary killing,
 torture, and other cruel, inhuman, or degrading treatment or punishment.
 While at international law the duties not to engage in such criminal acts are not directly imposed on corporations
 (though they may be with respect to their officers and/or employees
), they can be and are imposed indirectly, by way of states passing on their obligations through national law and policy. It is in this manner that the UN’s Human Rights Norms for Corporations hold that “transnational corporations and other business enterprises, their officers and persons working for them are…obligated to respect generally recognized responsibilities and norms contained in United Nations treaties and other international instruments.”

In most cases, these duties would focus on the matter of corporate complicity because businesses are more likely to be complicit (with their state partner) in the commission of war crimes, genocide, and crimes against humanity, rather than directly to commit those crimes themselves.
 Thus, for example, where coffee companies stored arms and equipment used by those who carried out the genocide in Rwanda in 1994, there are grounds to claim their complicity in the crime.
 Equally, there are grounds for arguing that Deutsche Bank was complicit in the Holocaust, on the basis that it financed the construction of Auschwitz despite knowing of its intended use.
 As the UN Norms stipulate then, TNCs should have the obligation to avoid complicity in supplying products or services or providing financial or other material support, when they are aware that such conduct would further the design to commit war crimes, genocide, and crimes against humanity.

The right to life is one of the most fundamental human rights, from which no derogation by states is permitted even in times of public emergency.
 It is recognized in most international instruments, such as the UDHR and the ICCPR, as well as in regional instruments, including the European Convention, the American Convention, and the African Charter.
 In addition to these treaties, the right to life is recognized as a customary international right, and may well have achieved the status of jus cogens, and thus, a peremptory norm, which cannot be abrogated.
 Similarly, freedom from torture and other cruel, inhuman, or degrading treatment or punishment (collectively “freedom from torture”) is a non-derogable right, protected not only by the ICCPR, the Convention against Torture (CAT),
 and the UDHR, but also by customary international law and through its status as a jus cogens norm.

Given the “universally recognized and relatively concrete” status of the rights to life and freedom from torture,
 it is appropriate to impose on TNCs the obligation to respect these rights. Indeed, abundant evidence of TNCs’ activities that threaten physical integrity and security of persons clearly points to the need to make this obligation stick. One of the most direct and clearest ways in which TNCs affect the enjoyment of the rights to life and freedom from torture arises from their engagement of security personnel who are likely to commit such crimes against the person.
 Drawing upon our obligation framework above, the self-reflexive duty of corporations to respect these rights in this context would be to ensure that their own security personnel exercise restraint and caution in a manner consistent with relevant international standards, such as the UN Code of Conduct for Law Enforcement Officials
 or the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials,
 which lay down strict limitations on when force and firearms can be used.
 The implications of such an approach have been the subject of specific consideration under a joint initiative of the U.S. and U.K. governments, resulting in the U.S./U.K. Voluntary Principles on Security and Human Rights (“the Voluntary Principles”).
 Thus, it is reasoned that TNCs ought to develop policies regarding ethical conduct that meet the applicable international standards, and that they adequately train security personnel accordingly.

Alongside this self-reflexive duty to refrain from directly infringing the right to life, TNCs also have a third-party duty to guard against such infringements by others with whom TNCs are associated. This may mean, for example, that where TNCs employ or provide equipment to public or private security forces, they must consider the risk of human rights abuses, assessed against any relevant previous engagement and whether the security staff concerned have had any previous involvement in human rights violations or are likely to in the future.
 Indeed, such a classic example of private actors performing public (normally state) functions adds strongly to the argument for insisting upon their compliance with international human rights standards. Thus, generally speaking, TNCs should be required to take all appropriate measures to mitigate any foreseeable negative consequences. Where TNCs employ public or private security forces, there arises either the third-party or self-reflexive duty to prevent human rights abuses by the contracted security forces, depending on whether the security personnel are directly or indirectly employed by the TNC.
 Where they directly employ security personnel, TNCs should be able to incorporate these principles in their contracts and ensure that these employees observe the principles. Contracts could also include the term that the contract can be terminated where there is credible evidence of contravention of the principles by the public or private security personnel.
 Furthermore, TNCs should support efforts by governments to provide human rights training as well as aid them in establishing adequate monitoring systems, in order to facilitate investigations into allegations of abusive or unlawful acts by security personnel.
2.
Labor Rights

By virtue of their particular position as employers, TNCs’ policies and practices have the most immediate impact on the enjoyment of labor rights. The critical need to formulate labor standards is reflected in the fact that the majority of existing international initiatives attempt to address TNCs’ responsibility to respect labor rights more than any other set of rights.
 The minimum duties of TNCs in relation to labor rights should be grounded on “core” labor rights, as expressed in Article 2 of the ILO Declaration on Fundamental Principles and Rights at Work, and expanded on by the eight fundamental ILO Conventions.
 These core labor rights consist of the freedom of association, the right to organize and bargain collectively, and the prohibitions against discrimination, bonded and forced labor, and child labor.

There are, however, a number of factors that must be addressed in any attempt to implement TNCs’ obligations regarding labor rights. Perhaps the most important of these is the fact that such attempts are sometimes resisted by those they aim to protect—namely, workers in developing countries. Most often, however, the opposition comes from governments of developing countries, who claim to fear a loss of the competitive advantage they supposedly derive from cheap labor costs and who perceive the imposition of labor standards as a disguise for protectionism of industrial countries.
 This is a complex and difficult issue. Some empirical studies show that observance of the core labor rights would not significantly reduce the competitive advantage of cheap labor.
 Further, respecting the rights of workers, particularly in relation to health and welfare issues, may lead to enhanced proficiency and increased productivity, and hence attract more foreign investment.
 What cannot be denied is that in the long run, educated and healthy workers are vital for economic development, which in turn creates stable business environments.
 The key challenge is, of course, determining how to establish and maintain such benign conditions for workers, for, in reality, the mechanisms that provide, or can provide, such conditions operate beyond the workplace and even the immediate local community to include national and often international agencies.
 However, the fundamental tenet of our argument remains that economic development does not necessarily require a tradeoff in human rights. Therefore, it follows that developing countries should not myopically block the imposition of duties on TNCs to respect labor rights. Any comparative advantage derived as a result of violations of core labor standards cannot be promoted as a legitimate advantage that developing countries should be able to enjoy.
 The concept of comparative advantage, in other words, while focusing on economic efficiency, must also have regard to social ramifications if it is to be considered an appropriate doctrinal principle in promoting economic development.

Where the imposition of international labor standards is opposed by those who argue that it would hurt the very workers they are designed to help, it is often on the basis that such conditions might put them out of work.
 Nicholas Kristof and Sheryl WuDunn observe that developing country workers often claim that the simplest way to help them is to buy more from sweatshops, not less, because sweatshops offer an escape (albeit a precarious one) from their poverty.
 Premature unilateral implementation of core labor standards can have devastating consequences on workers because it may result in immediate termination of their employment, leaving them without any alternative means of earning an income.
 What must be appreciated here is the importance of exercising a great degree of sensitivity in determining methods of implementing TNCs’ duties to respect labor rights so that such duties are not seen merely as an imperialistic exportation of a Western construct. To this end, TNCs should be required to implement core labor rights with “a relativist sensibility,” which necessarily entails entering into dialogue with the workers in developing countries.
 TNCs must increase consultation with workers and adopt implementation methods that focus on actual consequences to them, rather than unilaterally imposing universalist norms of the developed world.

Having established these basic general points, we turn now to analyze the content of certain core labor rights—namely, freedom of association, the right to collective bargaining, and prohibitions against discrimination, bonded and forced labor, and child labor—by asking how they do, can, and should apply to corporations.
a.
Freedom of Association and the Right to Collective Bargaining

The right to freedom of association is widely recognized in international instruments, including the UDHR,
 ICCPR,
 ICESCR,
 and the ILO Convention No. 87.
 In truth, freedom of association is inextricably bound up with the right to collective bargaining, as the former would be meaningless if trade unions were deprived of their right to engage in collective bargaining with management. Collective bargaining enables workers to negotiate better working conditions, such as safe and healthy working environments and living wages, and provides workers with a means to resolve disputes with employers. For these reasons, the freedom of association and the right to collective bargaining are often said to be “a cornerstone for the basic rights of workers.”

Due to the deeply embedded political, social, and economic implications, TNCs are often very reluctant to give effect to the freedom of association and the right to collective bargaining, especially in developing countries.
 Nevertheless, the crucial significance of these rights to the enjoyment of other labor rights necessitates that there be a minimum obligation on TNCs to recognize and respect the rights of workers to form and join trade unions of their choice and to bargain collectively.
 This entails TNCs refraining from discriminating against workers on the basis of trade union membership or participation in trade union activities. TNCs should also have the positive obligation to provide workers and their representatives access to information (including information regarding labor conditions in other parts of the enterprise in the same country or in other countries),
 facilities, and other resources necessary for effective negotiation. Furthermore, TNCs’ immediate connection with workers suggests that they have the third-party obligation to protect their workers from human rights abuses by others, in addition to the self-reflexive duty to curtail their own infringing actions. This may be particularly relevant to situations where national laws of a host state ban or restrict trade unions, thereby raising the complex issue of whether TNCs should effectively be obliged to contravene the national laws of the host state for the sake of protecting the rights of workers. Such an obligation may seem unfair to TNCs because it would potentially jeopardize their relationship with the host government. In many cases, however, the TNCs have considerable economic and political leverage over their host governments, which means they have the power to encourage the development of organized labor. In this way they might act not only in their own self-interest, but also possibly as catalysts for change.
 At the very least, TNCs should have the third-party duty to facilitate the development of alternative means for free association and collective bargaining. Such means could include, for example, establishment of single-issue committees, such as worker Health and Safety Committees and Complaint and Resolution Committees.

In a similar vein, TNCs should take steps to ensure that their joint venture partners, contractors, or suppliers have a comparable policy with respect to the rights to association and collective bargaining; for example, by incorporating labor rights as a term of their contracts.

b.
Non-discrimination

Given its status as one of the most important principles imbuing and inspiring the concept of human rights,
 it is unsurprising that the principle of non-discrimination is enshrined in numerous international human rights instruments, including the UDHR, ICCPR, and ICESCR, as well as ILO Convention No. 111 (Convention concerning Discrimination in respect of Employment and Occupation).
 For example, the ICCPR prohibits discrimination on the grounds of “race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”
 Importantly, the obligations imposed on states include requiring them to take appropriate measures to prevent discrimination by private as well as public entities.

As employers, TNCs can be immediately implicated in discrimination when dealing with issues arising in the workplace, such as recruitment, conditions of work, access to training, remuneration, promotion, termination, or retirement.
 TNCs should have the minimum obligation to refrain from discriminating against their employees not only on these enumerated grounds, but also on the grounds of disability, age, union membership, marital status, capacity to bear children, pregnancy, sexual orientation, genetic features, or any other characteristic unrelated to the individual’s ability to perform his or her job. TNCs should also have the third-party duty to ensure that the policies and practices of their business partners, contractors, or suppliers prevent discrimination on those grounds.

The expanded prohibited grounds of discrimination are appropriate, as they reflect the fact that TNCs, in pursuit of their global operations, encounter many different cultural practices and traditions, and political and social conditions that have an effect on the workplace environment. Particular attention should be paid to the special needs of women, who as a group are often victims of systemic discrimination. Inequality in the enjoyment of rights by women both within and outside the workforce is deeply embedded in tradition, history, and culture, including religious attitudes.
 As observed by the UN Human Rights Committee, a large proportion of workers employed in areas which are not well-protected by labor laws are women, and these women are often discriminated against with regard to access to better paid employment and to equal pay for work of equal value.
 In particular, gender discrimination is widespread in the Export Processing Zones (EPZs) where women provide up to eighty percent of labor requirements. For example, Human Rights Watch reports that Guatemalan “maquilas” (export-processing factories) routinely discriminate against women on the basis of pregnancy by requiring female job applicants to state whether they are pregnant as a condition of employment.
 To the extent that TNCs often contract directly with those export-processing factories and have significant bargaining power to dictate the content of their recruitment policy, TNCs should have the third-party duty to prevent their contractors from discriminating against women.

The obligation to adopt affirmative action policies in order to reverse historical discrimination and disadvantage ordinarily falls within the province of governments. While it would certainly be desirable for TNCs to apply special measures to overcome past discrimination against certain groups, the potential problem is that TNCs may not be equipped with in-depth knowledge of historical circumstances of the countries in which they operate. It may be difficult and even illegitimate for TNCs to assess the appropriate extent to which such special measures should be taken. Still, it is reasonable to expect that TNCs not only be required to respect and promote the policies, but also that they be proactive in this respect and, like any other “good citizen,” act as an agent of beneficial change.

c.
Forced or Bonded Labor

Forced labor is defined in ILO Convention No. 29 as “all work or service which is extracted from any person under the menace of any penalty and for which the said person has not offered himself voluntarily.”
 Although the prohibition of forced labor is essentially directed at states, states are obliged to take legal and other positive measures to prevent private entities from exploiting forced labor.
 Article 5 of the Convention specifically provides that no concession granted to private individuals or companies should involve any form of forced or compulsory labor for the production or collection of products. ILO Convention No. 29 is one of the two most widely ratified instruments of the ILO,
 and the prohibition of forced labor is recognized as customary international law.
 Bonded labor is a condition arising from a debtor’s pledge of his or her personal services, or those of one under the debtor’s control, as security for a debt, where the reasonable value of those services is not applied towards liquidation of the debt, or the length and nature of the personal services are not defined.
 As such, bonded labor is recognized as a contemporary form of slavery.
 Freedom from slavery or servitude is one of the most fundamental human rights, guaranteed in many international instruments including UDHR, ICCPR, the Slavery Convention, and the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery.
 It is not only a part of customary international law, but also a jus cogens norm, and is an international crime for which private actors can be held responsible.
 To the extent that slavery often functions as a means of economic oppression for the benefit of private interests,
 it would be clearly appropriate to impose on TNCs the obligation to refrain from exploiting forced or bonded labor. Thus, the UN’s Human Rights Norms for Corporations provides that corporations “shall not use forced labor or compulsory labor as forbidden by relevant international instruments and national legislation.”

TNCs must also avoid being complicit in violations of this norm. In Doe v. Unocal, the United States Court of Appeals for the Ninth Circuit found that Unocal could be held responsible for aiding and abetting the Myanmar government in exploiting forced labor given the fact that the corporation knew (or should have known) of such exploitation, notwithstanding that there was no evidence of active participation or cooperation by the corporation itself.
 Unocal’s mere knowledge that the government was likely to commit the violation, therefore, was sufficient to give rise to liability. Beyond such complicity, we maintain that TNCs must also have the third-party obligation to prevent others from using forced or bonded labor where the potential victims or perpetrators are within the reach of TNCs’ influence.
 Thus, again, TNCs should have the third-party duty to prevent their business partners, suppliers, or contractors from using forced or bonded labor.
 Consequently, Unocal’s proximity to both the workers in the pipeline project and the Myanmar government strongly points to Unocal’s responsibility to protect the workers from the abuse, especially when Unocal must have known that the violations were likely before entering into a joint venture contract with the government.
 In such situations, TNCs should have the obligation to take positive actions to protect proximate populations from violations of their freedom through forced or bonded labor.

d.
Child Labor

The prohibition on child labor is stipulated in various forms in a number of international instruments. The Convention on the Rights of the Child provides that the child has the right to be protected from economic exploitation and from performing any work that is likely to be hazardous or to interfere with his or her education.
 States are obliged to take legislative, administrative, social, and educational measures to ensure that the right is implemented.
 To this end, states are particularly expected to provide for a minimum age for admission to employment and to regulate the hours and conditions of employment appropriately. The ILO Convention No. 138 (Minimum Age for Admission to Employment) gives some guidance in this respect, providing that the minimum age for entry in the workforce should not be less than 16 years, and, in any case, not less than the age of completion of compulsory schooling.
 The minimum age stipulated in the Convention for any type of employment that is likely to jeopardize health, safety, or morals of young persons is eighteen years.

In combating child labor, the traditional focus has been on the abolition of child labor per se.
 However, it has been recognized that the imposition of blanket bans on child labor is often harmful to the children and their families. For example, a total prohibition on child labor in Bangladesh’s garment industry has caused the children to move into “crime and prostitution” to support their families who are dependent on their earnings.
 Moreover, the narrow focus on the total eradication of child labor could stifle effective mobilization of the international community to address the problem of child labor as a whole. As Shahidul Alam argues, use of child labor is not necessarily seen as a human rights violation in developing countries. While the use of child labor may be unacceptable in the West, children in developing countries simply have to work to maintain the health and welfare of the family as a whole. Childhood is seen as a period for learning employable skills so that children can earn better pay when they grow up.
 When, therefore, developed countries, or advocacy groups within them, overzealously promote the complete abolition of child labor, they may be seen as culturally paternalistic for not taking into account the economic and social realities of developing countries.
 Facing this conundrum, ILO Convention No. 182 targets “the worst forms of child labor,”
 which include slavery, forced or compulsory labor, prostitution, and trafficking of drugs. The Convention is designed to protect children under the age of eighteen. It requires states to take immediate and effective measures to prohibit and eliminate the worst forms of child labor by designing and implementing programs for enforcement, monitoring, sanctions, prevention, and child removal. Significantly, the programs should provide for rehabilitation and social integration of children through measures that address their educational, physical, and psychological needs.
 When these obligations are transferred to TNCs, it would require TNCs, at the very fundamental level, to abolish business practices that are characterized as the worst forms of child labor by Convention No. 182.
 Further, it is crucial in this context to impose on TNCs the obligation to provide appropriate means for securing children’s human rights. As unilateral termination of children’s employment could, as noted above, cause children to engage in more dangerous and abusive forms of labor in a desperate search for income, TNCs must have transitional obligations to provide suitable opportunities for education, vocational training, and other social protection for the children and their families; for example, by hiring older siblings and parents.

3.
Environmental Rights

As noted earlier, TNCs can and do yield to the temptation to take advantage of lax environmental regulation in host states and as a result are directly responsible for environmental damage and degradation (and sometimes large scale disasters) that destroy the livelihood of local communities.
 The interdependency of human rights and environmental protection is expressed in many forms. Perhaps the most fundamental is the fact that adequate protection of the environment is essential to human well-being and the enjoyment of basic human rights. Thus, for example, serious environmental damage clearly threatens the enjoyment of the right to self-determination, the rights to life, liberty, and security of the person, the right of minorities to enjoy their culture, and the rights to health, to adequate food, and to an adequate standard of living.
 The necessary interdependency is also crucially apparent in the fact that the fulfillment of human rights norms, particularly the right to information and procedural guarantees of participation and access to remedies, is crucial to environmental protection.

That said, however, it is far from clear whether the interrelationship of environmental norms with human rights gives rise to a separate, distinctive right to a healthy environment, as opposed to one that is adjectival to or constitutive of another right. The latter is precisely what occurs at the international level with respect to the placement of environmental protection within the right to health under the ICESCR,
 and at the level of domestic law with so-called environmental torts, where tortious actions such as negligence or absence of duty of care results in environmental damage.
 The disagreement and debate over whether there is, or should be, a free-standing right to a healthy environment persists within the canon of human rights law,
 notwithstanding the development of non-binding international declarations affirming its existence.
 Whatever the formal outcome of the debate, the need to create a human right to a healthy environment may be largely redundant, given the substantial body of international environmental law already in existence.
 Certainly, corporations ought to be obliged to abide by the terms of the relevant international instrument covering the environment. Both the UN’s Human Rights Norms for Corporations and the OECD Guidelines make explicit provision for such.

In this respect, there is one particular feature of the interrelationship between human rights and environmental protection that deserves special attention: that is, the essentially procedural form of consultation and participation that binds them. This entails guaranteeing procedural environmental rights, which include access to environmental information, participation in environmental decision-making, and remedies for environmental harm. Importantly, these rights are underpinned by the notion that sustainable development cannot be achieved by governments alone, but requires an open society in which citizens can access pertinent environmental information, as well as relevant decision-making processes and institutions, both to influence decisions on the environment and to correct, and obtain redress for, environmental harm.
 Access to information is intertwined with the right to participate in decision making because it is a crucial prerequisite to any meaningful participation by the public at large, local communities, or vulnerable groups, such as indigenous peoples, in environmental decision making. The right to information is recognized in major international and regional human rights instruments
 and in many environmental instruments.
 It consists in public bodies’ obligation to disclose all records they hold, regardless of the form in which those records are stored.
 Further, the right should guarantee, without unreasonable charges, access to information relating to the environment held by public authorities, or by private (or semi-private) bodies with public responsibilities for the environment.
 The right to participate in public affairs is also widely recognized in human rights instruments as part of democratic governance.
 It lies at the heart of environmental rights because they are based on the very recognition that “environmental issues are best handled with the participation of all concerned citizens, at the relevant level.”
 The Rio Declaration specifically recognizes the need for public participation by vulnerable groups such as women, youth, and indigenous peoples, as do, notably, the OECD Guidelines.
 The right of access to remedies is also a recognized human right in many international and regional treaties, either in the form of access to court in the determination of a person’s rights and obligations, or for the purpose of redressing specific violations of fundamental rights guaranteed either by those instruments, or by the constitution or national law.
 In a similar vein, environmental instruments frequently proclaim the need for effective remedies.

These procedural rights justify the proposition that there is a role for human rights law in promoting procedures for environmental protection, not only because they would add significantly to the protection of the environment, but also because they would avoid the uncertain definition of “a healthy environment” and problems of anthropocentricity.
 Therefore, given the clear normative reach of such environmental rights, TNCs should be obliged to ensure that they do not violate them. Environmental abuse and degradation pay no attention to the demarcation of public and private authority; and nor, in our view, ought the imposition of the responsibility not to abuse the environment. TNCs should, therefore, be obliged to disclose information relating to their activities that are likely to affect the environment, provide opportunities for members of affected local communities to participate in environmental decision-making, and refrain from impeding access to justice in the event that their activities have caused environmental damage.
4.
Rights of Indigenous Peoples

The adverse effects of TNCs’ activities on the welfare of indigenous peoples are well-documented. Perhaps the most common situation in which one finds the rights of indigenous peoples being compromised is where extractive industry TNCs fail to conduct their activities in an environmentally sustainable or culturally sensitive manner, impairing the ability of indigenous peoples living in the area to preserve their traditional forms of subsistence and way of life.
 In Myanmar, for example, in addition to the forcible displacement of local peoples, logging and oil exploration by TNCs in concert with the military government in the Mon territory have caused rapid deforestation and contamination of water sources, which have further led to the displacement of whole indigenous communities and various health problems, including malnutrition.

While such conduct could be characterized as violations of existing generic human rights norms, such as the right to life, the right to health, and the right of minorities to enjoy their cultural, religious, or linguistic practices, there is a well-developed notion that the application and implications of such rights are particularized in the case of indigenous peoples. This notion is underpinned by the recognition that indigenous peoples have been historically subjected to unjust dispossession of their lands and consequent destruction of their culture and way of life.
 Indigenous peoples around the world have been deprived of their lands and resources through many unjust processes, including by way of military force, unlawful settlements, forcible removal and relocation, “legal” fraud and deception, and illegal expropriation by the government.
 As a result, the cultural survival of indigenous peoples is directly threatened because their unique relationships with their traditional territories form the spiritual and material foundations of their cultural identities.
 As pointed out by José Martinez Cobo, “it is essential to know and understand the deeply spiritual special relationship between indigenous peoples and their land as basic to their existence as such and to all their beliefs, customs, traditions and culture.”

Indigenous peoples’ claim that their distinct cultural identity and existence hinges on protection of their unique relationship to their traditional territories has gathered recognition at the international level and has been, to a limited extent, translated into human rights of indigenous peoples under international law.
 This is reflected by the ILO Convention No. 169 (Concerning Indigenous and Tribal Peoples in Independent Countries)
 and the UN Draft Declaration on the Rights of Indigenous Peoples,
 which are specifically designed to protect human rights of indigenous peoples. Though neither of these instruments expressly address the question of the role of TNCs in the protection of the rights of indigenous peoples, it is possible to glean from them some human rights norms of particular importance to indigenous peoples that are vulnerable to infringement by the actions of TNCs—namely, the right of self-determination, the right to property, and the right to cultural integrity.

a.
The Right of Self-Determination

As affirmed in the UN Charter and other major international legal instruments including Article 1 of both the ICCPR and the ICESCR, as well as the Draft Declaration, all peoples have the right to self-determination, and by virtue of that right are free to choose their political status and may freely pursue their economic, social, and cultural development.
 In the context of indigenous peoples, self-determination means the freedom “to live well, to live according to their own values and beliefs, and to be respected by their non-indigenous neighbors.”
 Such recognition, however, does not translate into unambiguous implementation through law, policy, and practice, either by states or by indigenous peoples. This is largely due to the twin problems that first, too often the right to self-determination is equated with an absolute right to form an independent state,
 and second, the fact that the categorization of “indigenous” is itself contested.
 This indeterminacy of the norm poses a fundamental difficulty in delineating TNCs’ duties with regard to indigenous peoples. Not only does the indigenous right of self-determination necessarily raise an issue that directly bears upon the institutions of governments, but it also serves to blur the lines between public and private action, as well as public and private responsibilities.
 These factors can make the process of imposing the duty to respect the indigenous right of self-determination on TNCs a complex exercise. At the most fundamental level, however, TNCs should have the self-reflexive obligation to refrain from violating the right of self-determination, especially as it may often be the case in practice that corporations effectively take the place of the state and are exercising de facto public functions.
 TNCs should not engage in activities that deprive indigenous peoples of their means of subsistence (including through environmental degradation), or that impede the indigenous peoples’ pursuit of their own political, economic, social, and cultural institutions.
 Furthermore, where business activities do affect rights, lives, and destinies of indigenous peoples, TNCs should have the positive third-party obligation to facilitate full participation by indigenous peoples at all levels of corporate, and if immediately relevant, government decision making.

b.
The Right to Property

The right to property, which is recognized in the UDHR, is closely linked to the right of self-determination. In the context of indigenous peoples, this link flows from the fact that a secure land and natural resource base is vital for indigenous peoples to ensure the economic viability and development of their communities.
 Article 14 of ILO Convention No.169 guarantees to indigenous peoples the rights of ownership and possession over their traditional lands.
 The Draft Declaration goes further by recognizing indigenous peoples’ rights to own, develop, control, and use the lands, territories, and other natural resources which they have traditionally owned, or otherwise occupied or used.
 These indigenous rights to property are most likely to be transformed into a concrete human rights norm, as foreshadowed by the case of Mayagna Awas Tingni Community v. Nicaragua
 in the Inter-American Court of Human Rights. The case involved a complaint by the Mayagna Sumo indigenous community about illegal logging by TNCs on their traditional lands, which threatened their right to enjoy their property. The Court held that indigenous groups have the right to live freely in their own territory, and their close ties with the land must be recognized and understood as the fundamental basis of their cultures, their spiritual life, their integrity, and their economic survival.
 Ultimately, the Court held the Nicaraguan government liable for failing to demarcate and title the traditional lands, and for granting concessions to private companies to use the indigenous peoples’ property without consulting them or obtaining their consent. This decision affirms the existence of indigenous rights to property and more importantly, at least in the context of this article, suggests that this state obligation might in the future be extended to oblige TNCs to respect the rights of indigenous peoples to own, occupy, develop, and use their traditional lands,
 especially in circumstances where, as the UN’s Human Rights Norms for Corporations state, indigenous lands and resources have not been adequately demarcated or defined by the government.
 TNCs should actively seek consultation with indigenous peoples who may be affected by their development projects, with a view to obtaining free, prior, informed consent of all parties concerned.

It is important to note that the right to property also encompasses intellectual property. The Draft Declaration expressly acknowledges this, providing in Article 29 that “indigenous peoples are entitled to the recognition of the full ownership, control and protection of their cultural and intellectual property.”
 An important aspect of indigenous peoples’ intellectual property is their knowledge concerning the utility, diversity, and chemical characteristics of biological resources in their environment.
 Many indigenous groups voice their concern about “bio-piracy,” that is, the practice of TNCs using biological, genetic, or intellectual property resources from indigenous peoples to develop useful products that earn profits, while the indigenous peoples receive nothing.
 The form and substance of this right is still evolving even with respect to the responsibilities it vests in states.
 That fact notwithstanding, TNCs should have the duty to ensure the “equitable sharing” of the benefits arising from the utilization of indigenous knowledge, innovation, and practices, consistent with the state obligations required by the Convention on Biological Diversity.

c.
The Right to Cultural Integrity

The right to cultural integrity, which upholds the right of indigenous peoples as a group to maintain and freely develop their cultural identities in coexistence with other communities, has been identified in a number of international human rights instruments.
 Article 27 of the ICCPR, which guarantees the rights of minorities to enjoy their cultural, religious, and linguistic practices, has been applied to indigenous peoples for the purposes of safeguarding an indigenous group’s survival as a distinct culture, which has been understood to include protecting economic or political institutions, land use patterns, as well as language and religious practices.
 Article 5 of the ILO Convention No. 169 specifically recognizes and protects “the social, cultural, religious and spiritual values and practices” of indigenous peoples, and respects the “integrity of [their] values, practices and institutions.”
 The Draft Declaration emphasizes further the need to ensure the survival of indigenous peoples as distinct peoples. To this end, it seeks to protect the right to maintain and develop distinct ethnic and cultural characteristics and identities,
 the right to be protected from cultural genocide,
 and the right to practice and revitalize cultural, religious, or spiritual traditions and customs.

Given the breadth and depth of recognition of the need to protect culture at international law, TNCs should be under both self-reflexive and third-party duties to avoid activities which impair the health, environment, culture, and institutions of indigenous peoples.
 Since lands and natural resources are vital to cultural survival, TNCs should be prohibited from forcibly removing, or, as is more likely, from being complicit in removing indigenous peoples from their lands or territories. And where communities are relocated, TNCs must be obliged to ensure that adequate, ongoing compensation be provided.
 TNCs should also take particular caution not to damage the environment when they or their partners carry out exploration or exploitation of natural resources on indigenous lands.
 It should be made a duty of TNCs to conduct environmental impact assessments and include indigenous peoples in the decision-making process.
 The fact that the adverse social and environmental impact of TNCs appears to be markedly lower in cases where there is a high degree of indigenous participation in planning and management reinforces the efficacy of imposing such a duty on TNCs.

IV.
The Enforcement of the Human Rights Responsibilities of TNCs at International Law

We accept of course that inevitably there is and will be debate about the extent and composition of the categories of rights-duties to be imposed on corporations that we have discussed in Part III. However, while that matter is an important one in its own right, it is underpinned by an equally crucial pair of questions—namely, whether and how it is possible to establish the means by which such rights (whatever they are) can be enforced against corporations at the level of international law and practice. The final, integral stage, therefore, in the process of creating a viable legal regime to regulate TNCs’ activities with respect to human rights is to identify the means of enforcement. This is a two-step process, requiring adaptations of the traditional formats of both international instruments and institutions.

A.
Adapting the Language of International Instruments

First, it is necessary to frame the obligations to protect human rights contained in international instruments in such a way as to bind corporations. Beyond the somewhat open-ended reference to the responsibilities of “all organs of society” to promote the protection of human rights in the Universal Declaration on Human Rights,
 very few international instruments impose obligations of any kind on corporations, let alone obligations to protect human rights. As a matter of concept and practice, it is, at present, improbable to suppose that international instruments could be framed in such a way as to bind corporations directly. However, one can move beyond the traditionally state-centric focus of most international instruments to construct a hybrid instrument that is clearly directed towards corporate behavior and its attendant responsibilities while maintaining the primary executive duties of states. Models already exist: both the International Convention on Civil Liability for Oil Pollution Damage and the United Nations Convention on Contract for the International Sale of Goods
 fit into this hybrid category. Both treaties have been signed by states and it is they who are obliged to enforce the rules and prescriptions enunciated in the instruments through their own legal systems. The bulk of the texts of the two instruments, however, are concerned with how private parties must act, what responsibilities they carry, and what consequences will follow from failing to abide by the strictures provided. The UN’s Human Rights Norms for Corporations—as the only real contender for a binding international instrument in this field—also has this format. For although as we noted earlier the precise manner of enforcement under the Norms has yet to be determined,
 states are expected to be the signatories to the instrument and will be primarily responsible for enforcing it, even though the Norms’ substance is concerned almost wholly with the conduct of corporations and the obligations imposed upon them within their spheres of activity and influence.

B.
Adapting the Roles of International Institutions

The second, more complex, step in the process seeks to address the question of which institutions could realistically and effectively implement and enforce the human rights duties of TNCs discussed in Part III above. For without such institutions, the proposition to impose human rights duties on TNCs, though not without significant rhetorical force, would be robbed of any substantial practical effect. The remainder of this Part is concerned with the analysis of this second step.

Reflecting the state-centric focus of international human rights law, all existing regimes are designed to hold states directly accountable for their implementation.
 In order, therefore, to develop the means by which to ensure that the human rights duties of TNCs are to be regulated on the international plane, it is necessary either to extend existing mechanisms or to develop new ones, or to do both.
 Although our focus is clearly on the international operation of the bodies we discuss below, the international sphere’s ultimate reliance on the acceptance, implementation, and enforcement by states is fundamental.

We do not, in this section, seek to canvass all the international bodies, regimes, and processes that could be utilized in ways that might advance the object of human rights protection. Rather, with a view to assessing their potential as enforcers of TNCs’ human rights duties, we examine four specific international organizations: the UN, the World Bank, the WTO, and the ILO. Together they represent the pertinent spheres of endeavor with which we are concerned: aid and development (the Bank), trade (the WTO), commerce—specifically the utility and welfare of the workforces upon which commerce relies (the ILO)—and human rights (the universalizing human rights “project” of the UN). Also, individually, albeit it to differing degrees, each of these possesses foundations upon which the apparatus for bringing human rights responsibilities to bear directly on corporations might be built. That is: (1) direct, or fairly direct, impact of their actions on corporations; (2) recognition, or incorporation, of human rights principles within their existing mandates; (3) mechanisms through which disputes can be settled or at least mediated; and, not least of all, (4) acknowledgement, if not yet full acceptance, of the persistent calls for each of them to do more in this respect from various quarters including states, civil society (both international and domestic), other international organizations, and even each other.

Other international bodies that might have been candidates for discussion here are not being discounted; rather, they appear to us not to be so prominent or promising as the ones we have chosen. For our present purposes, it would be of questionable worth to compile or explain this “B List,” which would certainly include the various regional human rights regimes; regional trade blocs such as NAFTA and the EU; the African, Inter-American and Asian Development Banks; and others such as the OECD. Having said this much, however, it is necessary to provide some explanation for perhaps the most obvious omission from the “A List”—namely, the International Monetary Fund (IMF).

Our determination not to discuss the role the IMF might play is not because it is unimportant, nor because it has no potential to provide a means for better human rights protection by corporations. Rather, it is because the potential it does have has been steadfastly suppressed, despite mounting calls for the IMF to accept a broader socio-political perspective of the impact of its actions.
 IMF orthodoxy holds that the fundamentals of human rights are not appropriate or indeed even possible companions to the central features of the IMF’s mission—macroeconomic and fiscal reform and financial management.
 What is more, though the actions of the IMF can clearly have the most profound effects on nearly all aspects of a recipient state’s economic, social, and political order, the IMF neither directly works with, nor directs its policies expressly towards, corporations. Finally, the IMF presently has no dispute settlement mechanism out of which might be fashioned the means to scrutinize corporations for better human rights observance. For these reasons, especially when compared to the characteristics of the bodies we have chosen to discuss, we have not included the IMF in our following analysis.
C.
The UN Human Rights Bodies

Given their mandate and expertise, the UN human rights bodies appear to be well placed to implement and enforce TNCs’ human rights duties. Alongside the individual petitioning schemes that exist under four of the main human rights treaties,
 the public examination of the human rights records of individual states by way of the reporting procedures is another important method of implementing states’ human rights duties. The monitoring Committees under each of the six principal human rights treaties require state-parties to submit initial and periodic reports on domestic implementation of that treaty and issue Concluding Observations at the conclusion of the Committee’s consideration of each report.
 It would be both conceptually difficult and practically impossible to require all TNCs themselves to submit human rights reports to the various UN committees,
 though the UN’s Human Rights Norms for Corporations proposes that corporations “shall be subject to periodic monitoring and verification by United Nations, other international and national mechanisms already in existence or yet to be created, regarding application of the Norms.”
 However, it would be possible for the Committees to become more insistent on states providing them with details of corporations’ compliance and non-compliance with relevant human rights treaty provisions, and further, on the strength of such reports, be expected to answer for the actions of corporations operating within their respective jurisdictions.

Another proposal is to utilize the thematic procedures of the Commission on Human Rights. Under “the 1235 procedure,” the Commission is empowered to establish a working group to examine allegations of gross human rights violations or consistent patterns of human rights violations. Thus, for example, it would be possible to make the Working Group, or some such similar body or office, responsible for rendering the Human Rights Norms for Corporations permanent,
 and for this body to be charged with the task of monitoring the activities of TNCs. At the very least, such an organ would have competence to receive and assess information from all stakeholders—governments, NGOs, affected groups, individuals, and corporations.
 Alternatively, or in addition, a special rapporteur could be appointed specifically to investigate allegations of human rights abuses by TNCs.

The enforcement capacities of these various suggestions rely largely on the public examining TNCs’ activities through the agency of states, which are directly responsible for regulating human rights abuses.
 This mechanism can pose problems, in that the effectiveness of such agency is significantly dependent upon state cooperation. But even putting that aside, the lack of sufficient resources is equally capable of undermining any, or all, of these proposals. Each one of them would certainly add to the demands on the already stretched resources and the overburdened agenda of the Commission specifically,
 and the UN generally. Unsurprisingly, therefore, it seems that political commitment to the cause will have to be garnered at the appropriate levels both within the UN agencies themselves, and from the member state governments, before any of these proposals will be acted upon.

D.
Global Trade and Aid Institutions

By comparison to the UN, global trade and aid institutions like the World Bank and the WTO have fewer problems in terms of adequate resources, political support, and institutional technical expertise to enforce their rules effectively.
 Given their pivotal role in the process of economic globalization and their direct relations with, and impact upon, corporations, there is some logic in seeking to utilize them to ensure TNCs’ observance of human rights standards. To the extent that profit maximization is the primary goal of corporations, the most effective enforcement mechanism would focus on directly affecting TNCs’ profits, and these institutions are capable of doing so.
 Putting it crudely, one can say that where the message is successfully conveyed that a good human rights record is good for business, then the chances of successfully protecting human rights are enhanced.

1.
The World Bank

The central mission of the World Bank is to assist in economic development and poverty alleviation in its developing member countries, primarily through long-term financing of development projects and programs.
 The Bank’s operations clearly have implications for human rights because its projects and programs can directly contribute to the creation of conditions in which human rights, particularly economic, social, and cultural rights, can be enjoyed. For instance, the Bank promotes the rights to food, health, education, and non-discrimination, as well as to adequate housing and an adequate standard of living, by financing programs and projects that address the economic and social obstacles to the enjoyment of these rights in developing countries.
 Yet, despite acknowledging its obvious influence over human rights,
 the World Bank has been reluctant either to adopt a rights perspective (or “rights way”) for its mission, or to assume any role in enforcing these rights, and it has consistently denied the possibility of acting as an enforcement agency for international or national law.
 This is due largely to its Articles of Agreement, which prohibit interference in the “political affairs” of any member state and require that only “economic considerations” be relevant to decisions of the Bank. Traditionally the Bank has assumed that the issue of human rights belongs to the sphere of domestic politics, and thus is outside its jurisdiction,
 though today this stance is the subject of ongoing challenge and debate, even from within the Bank itself.
 Whatever the outcome of the conceptual wrangling on this point, in terms of practice, the orthodox position seems untenable in light not only of the general consensus that human rights have become issues of international concern and can no longer be called domestic affairs,
 but also in light of the stark fact that the Bank’s operations have a direct positive and negative impact on human rights protection.
 Furthermore, a number of commentators have pointed out that as a result of its status as a specialized agency of the UN, the World Bank is bound to observe the UN Charter and its provisions, including the general principle to protect human rights.
 The World Bank, therefore, cannot shy away from human rights issues by claiming that its Articles of Agreement prohibit it from intervening in domestic political matters. It would be absurd to interpret the Bank’s “charter” as requiring the Bank to place, as Mac Darrow puts it, “small ‘c’ charter obligations above any international obligations which the [Bank] may have by virtue of membership in the United Nations family, in particular, big ‘C’ [UN Charter] obligations.”

In point of fact, the distinction between “political” and “economic” considerations in the context of the Bank’s operations collapses if political considerations are shown to influence the economic development of a member state. In the absence of definitions for the terms “political affairs” and “economic considerations,” the Bank has often interpreted the terms itself and determined what issues and activities should fall within its permissible scope of operations.
 This is best illustrated by the World Bank’s enthusiastic promotion of the concept and institutions of good governance in its programs. By so involving itself in “the process by which authority is exercised in the management of a country’s economic and social resources for development,” as good governance has been described, the Bank is inevitably drawn into the political arena.
 As Herbert Morais notes, the significantly expanded scope of activities financed by the Bank now cover

such politically sensitive areas as reform of the civil service, reform of public sector enterprises, legal and judicial reform, reform of local governments, land titling and registration reform, combating corruption, the rights of indigenous people and minorities, the rights of people displaced or resettled as a result of projects funded by international development banks, family planning, and enhancing the rights of women.
 

It would appear, then, that even if the Bank’s Articles of Agreement contain no express recognition of the need to promote respect for human rights in its operations, as is the case with its younger cousin, the European Bank for Reconstruction and Development (EBRD),
 there is little in the Articles to prevent the World Bank from taking into account such considerations where the link is established—as would almost always be the case—between the economic development of the host state and human rights protection.

The significance of this point is that the World Bank’s prominent role in global foreign investment flows and its close connection with private businesses make it a potentially powerful regulator of TNCs’ activities, particularly in developing countries. A key body in this respect is the Bank’s private sector arm—the International Finance Corporation (IFC), which deals directly with businesses, providing them with loans to implement development projects, usually in partnership with host states. The IFC has a standing policy to carry out all of its operations in “an environmentally and socially responsible manner” and it requires its business clients to abide by the IFC’s environmental, social, and disclosure policies.
 These policies include some of the existing international human rights standards, such as prohibitions on forced labor and harmful child labor,
 and the rights of indigenous peoples.
 They are normally incorporated in the investment agreement drawn up between the IFC and the corporate client, and the client’s failure to comply with the policies can result in suspension or cancellation of an IFC loan.
 The standing of such policies appears to have been elevated within the IFC in recent times according to the Managing Director of the IFC who believes that, as an institution, the IFC is already “convinced that [it] ha[s] to integrate human rights” and as such, the role that the IFC must and can play in the field will be as “the leader in helping banks and other financial institutions sort through these issues.”
 Further, the importance of social and environmental questions in the operations of international finance has also been boosted by the recent development and adoption of the “Equator Principles” by a number of leading international banks.
 The principles, which are in fact based on social and environmental policies of the World Bank and the IFC (and especially strongly supported by the latter),
 set certain conditions upon which development project finance will be provided by the financial institutions.

In theory, the IFC would appear to have both the position and the power to ensure that corporations involved in development projects respect human rights covered in its policies. In practice, however, not only is the IFC often unable to monitor its business clients to ensure that they adhere to IFC standards,
 but the IFC itself has been accused of violating its own policies by funding projects that have caused human rights abuses.
 Such undesirable outcomes may be attributed to the IFC’s pervasive “approval culture” which provides a disincentive for the IFC to take into account non-economic issues like human rights abuses.
 In response to increasing public criticism, the office of the Compliance Advisor Ombudsman (CAO) was established in 1998. The CAO is an independent office whose main function is to respond to complaints by persons adversely affected by IFC projects. Although the CAO is not an enforcement mechanism and only uses problem-solving approaches such as facilitation, mediation, and negotiation, it could influence behavior of corporations by calling on the IFC’s leverage in urging them to adopt recommendations. In some cases, the CAO can also oversee audits of corporate sponsors to ensure compliance with the IFC’s policies and guidelines. The major shortcoming of the CAO is its lack of transparency, as it is bound by IFC disclosure policies, which require respect for business confidentiality. While the IFC’s policy is ostensibly to operate with a presumption in favor of disclosure,
 it is unclear the extent to which this is qualified by the business confidentiality principle. Critics contend that the IFC is potentially able to keep almost all project and strategic information from public scrutiny.
 Nevertheless, the CAO remains an important mechanism in the frame of this article’s reference as it enables affected individuals directly to lodge complaints against corporations. Where a project is jointly financed by the IFC and the World Bank, the World Bank Inspection Panel could be used in conjunction with the CAO. The Inspection Panel consists of three independent experts and its function is to receive complaints by individuals who have been adversely affected by a Bank project and to conduct investigations. Although the Panel is not an enforcement mechanism,
 its recommendations can be powerful enough to compel the Bank to halt or amend its projects to the benefit of the complainants, which in turn affects businesses involved.

Overall, there are a number of opportunities, limitations, successes, and failures that define the worthiness of the idea of using the World Bank to enforce the human rights obligations of TNCs. It is the matrix formed by these factors that will dictate the Bank’s ultimate ability to operate successfully in this respect, now and in the future. The continuing absence of any clear methodology as to how the Bank draws a distinction between “political” and “economic” issues, and the uncertain human rights enforcement role that it could and does play, currently lead to unpredictable and inconsistent outcomes. On the face of it, it makes little sense that the Bank is able to determine that female genital mutilation is an economic issue because of the economic costs associated with it, but that freedom of the press is not.
 It is true, also, that the Bank’s power to enforce human rights only extends to its project partners and would generally have no influence over the behavior of other TNCs if they have no contractual relationships with it, but considering both the scale, in terms of volume and reach, of Bank operations and the considerable scope that allows the Bank to develop a standard-setting role for itself, the Bank has considerable powers of influence in this realm. Finally and importantly, while it is clear that the human rights norms that the Bank is able to effectively protect are limited to those covered by its social and environmental policies, this can be viewed as a significant benefit in that not only are the economic, social, and cultural rights associated with those policies the most vulnerable to TNC abuse, but these rights are also traditionally the least protected within the body of international human rights law and practice.

2.
The World Trade Organization

Given the scope of the WTO’s activities as well as its considerable power, many commentators see it as ripe for taking on a role in enforcing human rights.
 Trade sanctions would be a very powerful enforcement mechanism and prima facie would present a significant deterrent to corporations engaged in activities that endanger human rights. Corporations (and especially TNCs) drive free-trade commercial enterprise and therefore are often the “immediate and unequivocal” beneficiaries of the WTO agreements.
 This is so, aside from the fact that states are the actual members of the WTO. However, it is the combination of these two facts that lead some to argue that the WTO offers the prospect of the most effective means for “true sustainable human rights enforcement.”
 The UN High Commissioner for Human Rights, for example, argues that as all 147 member states of the WTO are subject to some degree of concurrent obligation under international human rights law (by way both of treaty and customary international law), they “should therefore promote and protect human rights during the negotiation and implementation of international rules on trade liberalization.”

At the heart of the debate lies the question of how to bring non-economic considerations like human rights onto the WTO’s agenda when its institutional culture is driven by the free trade imperative.
 For while the WTO recognizes that trade should be conducted with a view to, inter alia, raising standards of living, ensuring full employment, and achieving sustainable development,
 it tends to promote free trade vigorously on the assumption that free trade will naturally deliver these benefits.
 However, mounting evidence of adverse effects of free trade on certain sectors of humanity has proved this assumption fundamentally flawed.
 In fact, the WTO’s free trade agenda often works to reduce some of the constraints on TNCs that otherwise provide protection from human rights abuses. For example, the WTO’s agreement on agriculture has been criticized as essentially an agreement designed by and for industrialized countries, which does not respond to developing countries’ needs.
 It is said to have contributed to the concentration of control of food production in the hands of a few agro-chemical companies, making it difficult for developing countries to access adequate food, let alone the world’s food markets.

The WTO’s preoccupation with the trade liberalization objective means that it is inclined to resist any proposal to make it a human rights enforcement agency, as illustrated, for example, by the demise of the proposal to link labor rights to international trade standards. Coincidently, developing states can often appear equally resistant to such suggestions. Thus, proposals to link labor rights and trade rules put forward by the EU and U.S. in 1999 to address the issue of labor standards inside the WTO, with former U.S. President Bill Clinton stating that trade sanctions may one day be used in retaliation for labor standards violations, were fiercely opposed by developing countries, which together saw it as a veiled form of protectionism designed to remove their comparative advantage of cheap labor.
 It has also been opposed by businesses, which argue that improvement of labor standards is the central responsibility of the ILO, not the WTO.
 To that extent, the suggestion to enforce labor rights through the WTO by characterizing violations such as the use of forced labor as unfair trade practices in contravention of the GATT/WTO rules may yet be some way off.

All that said, however, there are certain features of the WTO regime and its supporting Agreements that open up avenues along which human rights concerns can be raised and, to some degree, acted upon. There are two broad categories in this respect. The first relates to claims that certain human rights norms are already positively embraced within the WTO apparatus. These human rights inherent in trade law are said to include liberty rights such as freedom of movement and association, which in the particular context of trade might together amount to a right to trade,
 rights to fair trial, and rights to certain social welfare benefits.
 But none of these stated claims are especially strong and they appear to run afoul of what Caroline Dommen sees as their inherent indeterminacy in the trade context.
 What is more, some claims are even considered to be antithetical to the notion that in as many instances as possible, trade rules ought to be made subject to human rights principles, not the other way around.
 A stronger case can be made, however, for two particular human rights pertaining to the WTO.

The first of these rights includes foundational principles of trade law built into the WTO Agreements, themselves. One such foundational principle of trade law is the right of non-discrimination. Under this right, preferential or detrimental treatment should not be accorded to certain trading partners (i.e., states), but rather all should be treated alike.
 The fact that there are numerous explicit and implicit exceptions to this rule provided under WTO Agreements (some of which we discuss below) does not detract from the fact that this human rights norm of non-discrimination constitutes an essential part of international trade law.

Another such foundational principle is the protection of intellectual property rights. One of the pillars of the WTO is the Trade-Related Aspects of Intellectual Property Agreement (TRIPs). The avowedly protectionist objectives of this instrument characterize it as one enormous exception to the notion of unfettered trade, and to that extent it is possible to view TRIPs as a protector of a particular human right against the harsher travails of free trade.
 Beyond this formal depiction, however, it must be said that the operation of TRIPs is often portrayed as contributing to the violation of other rights. It is argued that under its auspices, corporations can pursue intellectual property rights, such as those inhering in pharmaceutical goods, without regard to the countervailing rights of people (especially the poor) to health care.

The presence, then, of certain human rights dimensions within the body of WTO Agreements certainly can add some rhetorical force to the argument that human rights principles ought to play a more significant part in the WTO’s regulation of free trade. However, it is with respect to the second category of human rights features of the WTO that we find more practical utility for this contention.

The second category of rights emanates from the contention that there are permissible exceptions to the prevailing object of unrestricted trade under the WTO Agreements. It is argued that human rights are sufficiently important and to qualify as such an exception. Furthermore, there is some precedent for this view. There are a number of broad provisions under various WTO Agreements (notably, the GATT, GATS, and TRIPs)
 that potentially provide important human rights exceptions to the free trade commitments of the WTO.
 Article XX of the GATT is both typical and the most prominent example. Article XX allows trade restrictive measures if they are “necessary” to achieve one of the ten enumerated objectives, provided that such measures are not applied to arbitrarily or unjustifiably discriminate between countries where the same conditions prevail, nor are a disguised restriction on international trade. The enumerated policy objectives permitting restrictions on trade include protection of public morals under article XX(a) and protection of human life or health under article XX(b). While these provisions have not yet been invoked to enforce human rights obligations per se, they have clear implications for the protection of human rights. 

The interpretation of the phrase “public morals” in article XX(a) is not spelled out, however, Steve Charnovitz examines the historical circumstances in which article XX(a) was drafted and concludes that subject matters that affect “public morals” would include slavery, weaponry, narcotics, liquor, pornography, religion, compulsory labor, and animal welfare.
 Notably, slavery and compulsory labor are practices prohibited under international human rights law. These categories are certainly not closed. The panel in the U.S. Shrimp case noted that the enumerated policy objectives in article XX must be read “in the light of contemporary concerns of the community of nations,”
 in which case, there is scope for inclusion of the combined categories of relevant jus cogens norms and international customary law. These categories go beyond the basic norms against genocide, slavery, and torture to encompass a substantial list of human rights norms, 
 and may include the entire Universal Declaration of Human Rights and its successor conventions, on the grounds that they have customary international law status.
 The body, therefore, of relevant international human rights law that may be employed in interpreting trade law is conceivably very broad indeed. 

The linkage between article XX(b) and human rights appears more direct, as the right to life and the right to health are both internationally recognized human rights. At the present time, however, article XX(b) is only applied to restrict the importation of final products which expose domestic populations to health risks, provided that equivalent restrictions also are applied to locally produced products of the same type.
 The key issue with this provision is, therefore, that it has not been applied to regulate methods of production in foreign countries for the purpose of protecting the life and health of their populations. It may be argued that this has not occurred because of fears that allowing each contracting country unilaterally to determine life or health protection policies from which other contracting countries could not deviate would jeopardize trade rights.
 As Salman Bal argues, however, the fear of unilateral determination should not apply to internationally recognized human rights, which the overwhelming majority of countries have pledged to protect. By implementing restrictive trade measures, countries would not be unilaterally determining health or protection policies, but would be complying with their international obligation to protect human rights.
 Furthermore, article XX(e), which allows import restrictions on products made by prison labor, clearly relates to the conditions under which products are produced. Since article XX(b) is silent on the issue, it can be deduced from the structure of article XX(e) that article XX does not prohibit trade measures which relate to methods of production and practice.
 As such, one might argue that any labor conditions risking the life of employees or causing severe health problems could justify invoking restrictive measures.

The major weakness of using article XX to enforce human rights, as with similar provisions under GATS and TRIPs mentioned above, is that the article does not impose on states any affirmative obligations to invoke import restrictions for the sake of human rights protection. Even where a trade-restricting measure is deemed to fall within the ambit of possible article XX exceptions, it can be invoked only where it is deemed additionally strictly “necessary” to fulfill its proclaimed objective.
 Though historically this term has been interpreted narrowly, such that interpretations which entail “the least degree of inconsistency with other GATT provisions” are preferred.
 the strict necessity test has been significantly relaxed in more recent decisions. The Appellate Body observed in the EC Asbestos case, for example, that the more vital or important the common interests or values pursued, the easier it would be to accept, as “necessary,” measures designed to achieve those ends.
 This sort of approach expands the ambit of article XX to cover enforcement of human rights, as the international community has obligations to protect human rights under numerous treaties.

Although there now may be some signs that a more certain foothold is being established for human rights considerations within the WTO’s operational mandate, the fact remains that there is no great incentive to use article XX in ways that might curtail potential human rights abuses by corporations. One reason for this is that states, not corporations, are the prime movers in this area. States do not willingly expose claims of human rights violations in their jurisdiction in a public (or even semi-public) setting such as the WTO. Further, imposing restrictive trade measures on the basis of human rights violations may have destabilizing effects on diplomatic relations between the member states,
 as actions of member states may be inhibited by fear of retaliatory measures. If the contracting member state is itself violating human rights, it may choose not to act in order to avoid retaliatory trade measures by the other contracting state.
 In certain circumstances it may also be difficult for a member state to judge accurately whether there is a real threat to human rights interests. In such a situation, a state would likely avoid making any premature assessment of human rights violations and would avoid imposing trade measures, so as not to strain diplomatic relations or deviate from the trade rules.

All this might lead states to—at best—reserve article XX for the most reprehensible human rights abuses, leaving less extreme abuses unpunished. Given the existing body of jurisprudence on how article XX might be applied to protect human rights, coupled with the minimal political will of the member states to invoke it, article XX thus may do no more than provide an additional measure to enforce limited human rights norms in circumstances of their most egregious breaches. None of this means that the “human rights exceptions” route is not a valuable one to pursue; rather it illustrates its likely limitations as a vehicle for providing broader protection against human rights abuses by corporations.

Aside from the more practical and immediate initiatives, it is possible to see on the horizon other developments that might serve to exploit the potential in trade law to better protect human rights. Rhetorically, the member states of the WTO continue to be urged to adopt a human rights approach to their perspectives on, and participation in, global trade regulation.
 At the very least this requires an acknowledgement that while “[t]here can be no doubt that the promotion of economic activity, especially in developing countries, can improve the realization of human rights…such positive outcomes are not automatic and require great care in terms of instituting safeguards and of monitoring the situation”

There is also the ongoing matter of the “harmonization” of standards on process and production methods (PPMs), which imported products must meet. Member countries are encouraged to refer to international standards, guidelines, and recommendations in setting their own standards so that they are prevented from applying discriminatory restrictions on imports. For example, the Agreement on Sanitary and Phytosanitary Measures sets out the basic rules for food safety and animal and plant health standards.
 The International Council on Human Rights Policy has suggested that it might be possible in the future to use the harmonization process to enforce international human rights standards through the WTO. For example, if a product were made by child or forced labor, states that ban imports produced by child labor might rely on an ILO standard to argue in favor of trade restriction.
 Such a development would potentially tie existing international human rights standards to trade, and thereby move beyond article XX, which requires identification of human rights norms that fall within the stated exceptions. However, this leaves open the broader question of whether trade sanctions can always be considered effective means of protecting and promoting human rights.

There is clearly scope within the apparatus of the WTO to develop means and mechanisms for better human rights protection. There is clearly, also, a popular demand that something be done in this regard. The challenge will be to harness sufficient political support from the state membership of the WTO and couple it with a more expansive interpretation and sympathetic application of the WTO’s mandate.

3.
Limitations of Utilizing Global Trade and Aid Institutions

Although global trade and financial institutions like the World Bank and the WTO can offer potentially powerful mechanisms to enforce the human rights obligations of TNCs, both institutions suffer from ideological and practical limitations. On the ideological side, there is the fundamental dilemma about utilizing the World Bank and the WTO to enforce human rights. The problem is that they do not have unambiguous mandates for protecting human rights, nor do they have expertise and knowledge in human rights law. There must be, therefore, serious concern over whether to entrust these bodies with the task of enforcing human rights when they are largely preoccupied with economic efficiency and development. Thus, before considering the use of these institutions as enforcement mechanisms, there is a need for a reconceptualization of the current policies of international trade, investment, and finance, so that human rights issues are no longer treated as peripheral to the operation of these institutions.

On the practical side, the fact that these bodies are economic institutions significantly limits their ability to address human rights issues. In the absence of explicit mandates to protect human rights, they cannot be expected to act as general enforcement agencies of the relevant human rights norms that TNCs should respect. The extent to which they are currently willing to enforce human rights obligations of TNCs is limited by their economic objectives. For example, while the World Bank supports the efforts to abolish child and forced labor and to promote gender equality, it is ambivalent about promoting the freedom of association and collective bargaining because the economic effects of those labor standards are apparently unclear.
 Thus the human rights norms that these institutions are presently prepared to protect would inevitably be selective, based on the “market friendliness” of the rights rather than on the needs that give rise to the invocation of the rights.

Given these limitations, the World Bank and the WTO are only able to provide enforcement mechanisms in specific circumstances in a piecemeal manner. Although this does not mean that their potential for enforcing human rights should be dismissed altogether, their enforcement devices can be apparently stretched only so far as to enforce those human rights that directly fall within the scope of their economic operations.
E.
The International Labor Organization (ILO)

In contrast to international trade and aid organizations, the ILO at first glance seems to be ideally placed to take on some significant responsibility for the supervision, regulation, and enforcement of at least certain human rights within the context of private commercial enterprise. There are a number of factors that contribute to this impression. First, the ILO is already in the business of human rights protection. One of its principal aims is to ensure that “all human beings, irrespective of race, creed, or sex, have the right to pursue both their material well-being and their spiritual development in conditions of freedom and dignity, of economic security and equal opportunity.”
 To be sure, the body of rights with which the organization is concerned does not stretch across the full range of human rights, but the particular category of rights—namely, labor rights—with which it is concerned, are of peculiar importance in the field of corporate activity on which this article focuses. In fact, the ILO has had a long-standing interest in the specific question of the social (including human rights) responsibilities of corporations, having established in 1977 a Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy. The Declaration, which was updated in 2000, comprises a set of voluntary principles concerning conditions of employment, work, training, and industrial relations,
 to which the membership of the ILO is urged to comply.
 Further, the durable, tripartite organizational structure that underpins the ILO—comprising governments, employers’ organizations, and workers’ bodies—appears to lend itself to the role of human rights regulator within the field.

Despite this undoubted capacity, there are certain significant limitations on the ILO’s ability to translate such a role into practice. Most fundamentally, the structure of the ILO is not in fact as inclusive and as egalitarian as it may seem, and as such its reach—even its potential reach—is compromised in important respects. For example, both the unemployed and non-unionized workers— namely, those often subjected to the worst forms of corporate human rights abuse—are not formally represented within the ILO and their interests tend to be marginalized. This has especially detrimental consequences for labor forces in developing countries which are often marked by joblessness and little unionization.
 This problem is further entrenched by the consensus-based decision-making processes of the ILO, which make changes difficult, because representatives of employees and those of workers naturally tend to promote conflicting interests.

The more conventional characteristics of the ILO as an international organization yield some limited capacity to contribute to the regulation of corporate human rights abuses. By imposing on states binding obligations to implement workers’ rights in ILO Conventions, the ILO already plays a part in this regard.
 Although the attendant enforcement system for these obligations is oriented around the state,
 there is room for more direct interaction with employer and worker bodies. Direct requests for information can be made of worker and employer organizations, and the representation procedure allows any employers’ or workers’ organization to make representation that a member state has failed to observe its obligations under any ILO Convention. It is true that the effectiveness of these scrutiny procedures in relation to corporate behavior is inhibited both by their state orientation and by their exclusive reliance on “moral persuasion, publicity, shame, diplomacy, and dialogue” to ensure compliance.
 However, even indirectly, an impact may be made on corporations that may be involved in human rights abusing behavior, through the pressure brought to bear on them by the relevant state (the home and/or host jurisdiction) and the power of negative publicity that might emanate from situations that are subject to ILO attention or scrutiny. This, for example, has been the experience of the relatively few TNCs that operate, or have recently operated, in Myanmar.
 These TNCs were certainly very aware of and sensitive to the ILO’s various initiatives in that country that arose out of concerns about widespread practices of forced labor.

More particularly, the ILO has recently begun to expand its role as a factory inspector. In Bangladesh, the garment makers’ association has agreed to allow the ILO to monitor more than 2000 member factories for adherence to the agency’s core labor standards, such as the prohibitions against forced labor and the freedom of association.
 In Cambodia, the ILO conducted inspection of garment factories to assess their compliance with the ILO’s core labor standards and provided employers with three months of training to correct any violation that the ILO found.

There is thus potential within the ILO’s various mechanisms for some extension of the organization’s role in the direction of greater scrutiny of TNCs’ compliance with international labor standards, but not as much as perhaps one might presume from its unique structure and situation within the body of international organizations considered in this article.

F.
A Plurality of Enforcement Mechanisms

The foregoing examination of various international bodies illustrates the potential as well as the limitations of each as a vehicle for the enforcement of the human rights responsibilities of corporations. Clearly, no single body can provide a comprehensive enforcement mechanism. Rather, the pursuit of enforcement must be targeted at the collective efforts of all institutions across their constituent fields, with each contributing their particular technical expertise and resources. Such a conclusion should be seen neither as a surprise, nor as undesirable. The combined breadth of the interests of commercial enterprise and human rights protection necessitates a broad approach and, in fact, promotes wider acceptance of the need to enforce through broad engagement between the various key stakeholder interests and institutions.

Whatever, then, is the resultant format of enforcement, it must be one that seeks to draw on the strengths and minimize the weaknesses of the mechanisms examined above.
 Thus, the impetus regarding the need, nature, form, and extent of human rights protection must be harnessed from the work and workings of the relevant expert human rights bodies (the UN and the ILO). And while this intersession of human rights demands in the worlds of economics, commerce, and corporate activity must be undertaken with an appreciation of the peculiarities of these worlds, it must, at the same time, not permit any attenuation in human rights standards. The World Bank and the WTO as key global economic regulators certainly have complementary roles to play, in that they ought to adopt henceforth a more holistic approach, where human rights concerns are incorporated in important decision-making processes concerning the global economy.
 As for enforcement of human rights, the focus should be on employing specific measures of enforcement in situations where violations of human rights fall within a corporation’s sphere of authority. And while that would likely be skewed towards self-reflexive duties, it would also include such third-party duties as the promotion of human rights-protecting behavior throughout all relevant supply chains, subsidiaries, and partnerships. These factors reflect the reality that these organs are primarily designed to pursue broadly economic goals, and thus cannot be expected to assume human rights mandates as broad as those of the UN human rights bodies.

However, in view of the obvious fact that trade and financial institutions lack expertise in human rights issues, there should certainly be more dialogue across institutions in order to promote human rights law as a basic and fundamental principle for all regimes of international law.
 It appears at least that such cross-fertilization is under way, as evidenced by the recent ILO symposium addressing social concerns at the international financial institutions, attended by union leaders from fifty countries, as well as representatives from the World Bank, the IMF, and the WTO.
 Further, consideration of the UN’s Human Rights Norms for Corporations by the Commission on Human Rights at its sixtieth session, occurring at the time of this writing in March and April 2004, will likely prompt responses and commentary on the subject from the World Bank and the WTO.

V.
Conclusion

Fundamentally, this article is premised on the basic axiom that where there is power, there must be responsibility.
 There is legitimate concern that the invisible hand of the selectively liberalized global market has undercut this fundamental principle to the benefit of TNCs. Thus far, TNCs have eluded the reach of international human rights law in any direct sense—and in almost any indirect sense—despite TNCs’ enormous power, which often threatens the enjoyment of human rights. The state-centric framework of international human rights law and attendant institutions is at present ill-equipped to regulate powerful non-state actors like TNCs, which are, by definition, not constrained by notions of territorial sovereignty. This article has examined the possibility of creating an international framework for the regulation of TNCs’ activities, while simultaneously bolstering the potential for states themselves to regulate the TNCs within their jurisdiction. The current inability of nation states properly to regulate the power of TNCs means that the exclusive reliance on state responsibility is almost tantamount to turning a blind eye to human rights abuses inflicted by TNCs.

By this lament, however, we do not wish to suggest that international regulation of TNCs should substitute for state responsibility in controlling non-state actors within each state’s jurisdiction. There is no doubt that governments have, and should have, primary responsibility for the protection of human rights. TNCs cannot, and ought not, replace governments in their roles as the chief guarantors of human rights.
 We do suggest, however, that there is an urgent need to reassess the traditional concepts and structures of international human rights law, so that the focus is on the effective protection of human rights, rather than on the entities from which human rights have to be protected.
 The inertia of international human rights law in addressing the accountability of non-state actors contrasts starkly with the activism among stakeholders in promoting voluntary guidelines, codes of conduct, and other soft-law initiatives. That said, it cannot be left to market forces to determine the human rights responsibilities of TNCs. Codes of conduct produced by the muscle of the market are often subject to distortions, especially in terms of their legal pusillanimity, and cannot be solely relied upon as a weapon against human rights abuses by TNCs.

Unquestionably, private actors do have the capacity to stimulate the development of domestic and international laws by consistently implementing human rights standards for TNCs in the market. The bottom-up view of international law tells us that state behavior in the international arena is molded by the domestic social contexts in which they are embedded. This suggests that a collective effort on the part of all entities, including consumers, workers, NGOs, TNCs themselves, states, and inter-state institutions, is needed to make TNCs’ actions both visible and accountable under international human rights law. The role of international lawyers must surely be to delineate TNCs’ self-reflexive and third-party human rights responsibilities with sufficient precision. This must be followed by identifying and enabling institutions capable of implementing and enforcing such duties and thereby transporting them beyond mere rhetorical significance. In this process, it ought to be clear to all relevant institutions that international human rights law is a fundamental premise upon which they must formulate and implement their policies.

Economic interests and human rights have long been “locked up in separate compartments” without any necessary interrelationship between them.
 Consequently, TNCs have been able to treat profit maximization as a preeminent value and human rights as peripheral. The greater exposure of human rights abuses by TNCs clearly signals that a pluralistic approach to international law is necessary to defend the fundamental value of human dignity. To attain this goal, every inter-state institution, every state, and “every individual and every organ of society”
 must try to unlock their separate compartments, with a view to securing, collectively, the universal respect for, and protection of, human rights. In this context, it has to be remembered that from the perspective of the victims of human rights abuses, the consequences are just as keenly felt irrespective of the institutional character of the abuser. Stopping the abuse is paramount, to which end the identification of those responsible and the articulation of their levels of responsibility are but key steps.
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�.� ADVANCE \r5 \* MERGEFORMAT �Report by the Special Rapporteur on Freedom of Opinion and Expression, noted in ICHRP, supra note � NOTEREF _Ref69048826 \p \h ��69�, at 40.


�.� ADVANCE \r5 \* MERGEFORMAT �Handl, supra note � NOTEREF _Ref69050132 \p \h ��255�, at 319.


�.� ADVANCE \r5 \* MERGEFORMAT �Shelton, supra note � NOTEREF _Ref69050043 \p \h ��248�, at 203. See, e.g., ICCPR, supra note � NOTEREF _Ref69049501 \p \h ��44�, art.25; the American Convention on Human Rights, supra note � NOTEREF _Ref69049501 \p \h ��44�, art. 23; African Charter on Human and Peoples’ Rights, supra note � NOTEREF _Ref69050069 \p \h ��172�, art. 13.


�.� ADVANCE \r5 \* MERGEFORMAT �The Rio Declaration, supra note � NOTEREF _Ref69050074 \p \h ��251�, Principle 10. See also other environmental instruments which recognize the right to participation, such as Agenda 21: Programme of Action for Sustainable Development 7, U.N. Sales Nop. E.93I.11 (1993); the World Charter for Nature, Oct. 28, 1982, G.A. Res. 317/7, 37 U.N. GAOR, 37th Sess., Supp. No. 51, U.N. Doc. A/37/51 (1983), reprinted in 22 I.L.M. 455; also the United Nations Framework Convention on Climate Change, May 9, 1992, 1771 U.N.T.S. 108, reprinted in 31 I.L.M. 849. See Shelton, supra note � NOTEREF _Ref69050043 \p \h ��248�, at 203–09, for numerous examples of environmental instruments calling for public participation.


�. OECD Guidelines,� ADVANCE \r5 \* MERGEFORMAT �supra note 72, Part V, ¶ 2(b), though note the qualifier that such “timely communication and consultation” is subject to limitations arising out of “concerns about cost, business confidentiality and the protection of intellectual property rights.” Curiously, the U.N.’s Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�, do not insist upon consultation, nor do they mention it in the accompanying Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�.


�.� ADVANCE \r5 \* MERGEFORMAT �Handl, supra note � NOTEREF _Ref69050132 \p \h ��255�, at 323.


�.� ADVANCE \r5 \* MERGEFORMAT �E.g., The Rio Declaration, supra note � NOTEREF _Ref69050074 \p \h ��251�; Agenda 21, supra note � NOTEREF _Ref69050217 \p \h ��261�; U.N. Convention on the Law of the Sea. See Shelton, supra note � NOTEREF _Ref69050043 \p \h ��248�, at 209–10.


�.� ADVANCE \r5 \* MERGEFORMAT �Boyle, supra note � NOTEREF _Ref69050074 \p \h ��251�, at 61–62.


�.� ADVANCE \r5 \* MERGEFORMAT �For an overview of the problem of private sector exploitation of indigenous peoples, see David N. Fagan, Achieving Restitution: The Potential Unjust Enrichment Claims of Indigenous Peoples Against Multinational Corporations, 76 N.Y.U. L. Rev. 626, 631-40 (2001).


�.� ADVANCE \r5 \* MERGEFORMAT �Centre on Transnational Corporations, Transnational Investment and Operations on the Lands of Indigenous Peoples, U.N. Doc. E/CN.4/Sub.2/1994/40 (June 15, 1994), ¶ 40. For a more general, but especially thorough report of the socio-economic and human rights implications of the operations of oil TNCs and their partner agency in the military government in Burma, see Collaborative For Development Action, First Field Visit Report for Yadana Gas Transportation Project, Corporate Engagement Project (Nov. 2002), available at http://www.cdainc.com/ cep/publications/reports/Visit05Myanmar.pdf (last visited Dec. 18, 2003); and Collaborative for Development Action, Second Field Visit Report for Yadana Gas Transportation Project, Corporate Engagement Project (July 2003), available at http://www.cdainc.com/cep/ publications/reports/visit08MyanmarBurma2.pdf (last visited Dec. 18, 2003).


�.� ADVANCE \r5 \* MERGEFORMAT �See Benedict Kingsbury, “Indigenous Peoples” in International Law: A Constructivist Approach to the Asian Controversy, 92 Am. J. Int’l L. 414 (1998); Garth Nettheim, Peoples and Populations: Indigenous Peoples and the Rights of Peoples, in The Rights of Peoples 107, 125 (James Crawford ed., 1988).


�.� ADVANCE \r5 \* MERGEFORMAT �Erica-Irene A. Daes, Indigenous Peoples and Their Relationship to Land, U.N. ECOSOC Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, Final Working Paper prepared by the Special Rapporteur, 53rd Sess., Provisional Agenda Item 5, U.N. Doc. E/CN.4/Sub.2/2001.21, ¶¶ 29–32, 122 (2001).


�.� ADVANCE \r5 \* MERGEFORMAT �Id. ¶ 13.


�.� ADVANCE \r5 \* MERGEFORMAT �Study of the Problem of Discrimination Against Indigenous Populations, U.N. ECOSOC Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, 36th Sess., Provisional Agenda Item 11, U.N. Doc. E/CN.4/Sub.2/1983/21/Add.4 (1983) (José R. Martinez Cobo, Special Rapporteur), at 26.


�.� ADVANCE \r5 \* MERGEFORMAT �See Robert A. Williams, Jr., Encounters on the Frontiers of International Human Rights Law: Redefining the Terms of Indigenous Peoples’ Survival in the World, 1990 Duke L.J. 660 (1990), cited in Martin A. Geer, Foreigners in Their Own Land: Cultural Land and Transnational Corporations—Emergent International Rights and Wrongs, 38 Va. J. Int’l L. 331 (1998).


�.� ADVANCE \r5 \* MERGEFORMAT �Convention Concerning Indigenous and Tribal Peoples in Independent Countries, No. 169, June 27, 1989, 28 I.L.M. 1382 (entered into force Sept. 5, 1991) [hereinafter ILO Convention No. 169]. Notwithstanding that the ILO Convention No. 169 supersedes the much criticized integrationist ILO Convention No. 107, it has only attracted 17 signatory states as of October 2003.


�.� ADVANCE \r5 \* MERGEFORMAT �U.N. Draft Declaration on the Rights of Indigenous Peoples, U.N. Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, 46th Sess., Agenda Item 15, U.N. Doc. E/CN.4/Sub.2/1994/2/Add.1 (1994). The Declaration is currently being reviewed by the Commission on Human Rights.


�.� ADVANCE \r5 \* MERGEFORMAT �See Robert McCorquodale, Self-determination: A Human Rights Approach 43 Int’l & Comp. L. Q. 857, 858–589 (1994); see generally Robert McCorquodale, Self-Determination In international Law, Pt. 3 (2000) (comprising five essays on issues regarding the definition of self-determination).


�.� ADVANCE \r5 \* MERGEFORMAT �Daes, supra note � NOTEREF _Ref69049909 \p \h ��156�, at 263.


�.� ADVANCE \r5 \* MERGEFORMAT �S. James Anaya, Indigenous Peoples in International Law 86 (1996). It is precisely for this reason that the ILO Convention No. 169, supra note � NOTEREF _Ref69050427 \p \h ��273�, avoids conferring on indigenous peoples the express right to self-determination, but rather recognizes their “aspirations” to that end, id. art. 3(1), and the more circumscribed right “to retain their own customs and institutions, where these are not incompatible with fundamental rights defined by the national legal system and with internationally recognised human rights.” Id. art. 8(2).


�.� ADVANCE \r5 \* MERGEFORMAT �See Asbjørn Eide, Working Paper on the Relationship and Distinction between the Rights of Persons Belonging to Minorities and those of Indigenous Peoples, U.N. ECOSOC Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, 52nd Sess., Provisional Agenda Item 8, U.N. Doc. E/CN.4/Sub.2/2000/10, para. 12 (2000).


�.� ADVANCE \r5 \* MERGEFORMAT �As is illustrated in the discussion of the Awas Tingni case below, see infra text at note � NOTEREF _Ref69050475 \p \h ��286�. As Patrick Macklem states in his analysis of the implications of this case (and another like it), “the triangular relationship of actors involved [state, indigenous peoples and corporations]…reveals the fragility of efforts to establish a bright line between public and private action in the context of multinational corporate activity that threatens indigenous interests.” Patrick Macklem, Indigenous Rights and Multinational Corporations in International Law, 24 Hastings Int’l & Comp. L. Rev. 475, 477 (2001).


�.� ADVANCE \r5 \* MERGEFORMAT �See, for example, the experience of Shell. Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88 (2d Cir. 2000). This phenomenon constitutes a part of what Macklem refers to more generally as “the realist insight that corporate authority is delegated state authority.” Macklem, supra note � NOTEREF _Ref69050535 \p \h ��279�, at 477.


�.� ADVANCE \r5 \* MERGEFORMAT �See U.N. Human Rights Norms for Corporations, supra note 57, ¶ 10, and Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�, ¶ (c), which precisely so provide.


�.� ADVANCE \r5 \* MERGEFORMAT �Draft Declaration on the Rights of Indigenous Peoples, art. 19, U.N. Doc. E/CN.4/Sub.2/1994/2/Add.1 (1994) [hereinafter Draft Declaration]; U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�.


�.� ADVANCE \r5 \* MERGEFORMAT �Anaya, supra note � NOTEREF _Ref69050606 \p \h ��277�, at 104–05.


�.� ADVANCE \r5 \* MERGEFORMAT �See ILO Convention No. 169, supra note 272.


�.� ADVANCE \r5 \* MERGEFORMAT �Draft Declaration, supra note � NOTEREF _Ref69050612 \p \h ��282�, art. 26.


�.� ADVANCE \r5 \* MERGEFORMAT �Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Case No. 79, Inter-Am. C.H.R. (Judgment of Aug. 31, 2001), available at http://www.indianlaw.org/IACHR_Judgment_ Official_English.doc (last visited Mar. 22, 2004).


�.� ADVANCE \r5 \* MERGEFORMAT �Id. at 79, ¶ 149.


�.� ADVANCE \r5 \* MERGEFORMAT �Or, as Macklem would have it, states should be obliged “to acknowledge that the legitimacy of the authority they delegate to multinational corporations rests on their capacity to come to grips with sovereignty’s suspect origins.” Macklem, supra note 279, at 483-84.


�.� ADVANCE \r5 \* MERGEFORMAT �See U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�; Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�, sub-para.(c).


�.� ADVANCE \r5 \* MERGEFORMAT �See U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�; Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�. See also Working Group on Indigenous Populations, Sub-Commission on the Promotion and Protection of Human Rights, Report of the Workshop on Indigenous Peoples, Private Sector Natural Resource, Energy and Mining Companies and Human Rights, U.N. Doc. No. E/CN.4/Sub.2/AC.4/2002/3 (2002).


�.� ADVANCE \r5 \* MERGEFORMAT �See Draft Declaration, supra note 282.


�.� ADVANCE \r5 \* MERGEFORMAT �Sarah Pritchard & Charlotte Heindow-Dolman, Indigenous Peoples and International Law: A Critical Overview, 3 Austl. Indigenous L. Rep. 473, 505 (1998).


�.� ADVANCE \r5 \* MERGEFORMAT �ICHRP, supra note � NOTEREF _Ref69048826 \p \h ��69�, at 40. See also Pritchard & Heindow-Dolman, supra note � NOTEREF _Ref69050716 \p \h ��292�, at 503–07.


�.� ADVANCE \r5 \* MERGEFORMAT �Under the Trade Related Aspects of Intellectual Property Agreement (TRIPs) there is no express provision for intellectual property rights that accrue especially to indigenous peoples. The Doha Round of the WTO talks foreshadowed the need for consideration of including such rights within TRIPs, but despite the drafting of a number of proposals, the matter has yet to receive serious consideration by the WTO member states.


�.� ADVANCE \r5 \* MERGEFORMAT �U.N. Conference on Environment and Development: Convention on Biological Diversity, art. 8(j), June 5, 1992, 31 I.L.M. 818 (1992).


�.� ADVANCE \r5 \* MERGEFORMAT �Anaya, supra note � NOTEREF _Ref69050606 \p \h ��277�, at 98.


�.� ADVANCE \r5 \* MERGEFORMAT �Id. at 100.


�.� ADVANCE \r5 \* MERGEFORMAT �ILO Convention No. 169, supra note � NOTEREF _Ref69050427 \p \h ��273�, arts. 5(a), (b).


�.� ADVANCE \r5 \* MERGEFORMAT �Draft Declaration, supra note 282, art. 8.


�.� ADVANCE \r5 \* MERGEFORMAT �Id. art. 7.


�.� ADVANCE \r5 \* MERGEFORMAT �Id. arts. 12–14.


�.� ADVANCE \r5 \* MERGEFORMAT �U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�, ¶ 10; Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�, sub-para. (c).


�.� ADVANCE \r5 \* MERGEFORMAT �U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�, ¶ 18.


�.� ADVANCE \r5 \* MERGEFORMAT �Id. ¶ 14.


�.� ADVANCE \r5 \* MERGEFORMAT �Id.; Commentary on the Norms, supra note 58, sub-paras. (c), (d).


�.� ADVANCE \r5 \* MERGEFORMAT �Centre on Transnational Corporations, supra note 267, ¶ 21.


�.� ADVANCE \r5 \* MERGEFORMAT �UDHR, supra note � NOTEREF _Ref69048774 \p \h ��64�, Preamble.


�.� ADVANCE \r5 \* MERGEFORMAT �See supra notes � NOTEREF _Ref69050807 \p \h ��55�-� NOTEREF _Ref69045882 \p \h ��57� and accompanying text.


�.� ADVANCE \r5 \* MERGEFORMAT �See supra note � NOTEREF _Ref69050826 \p \h ��59� and accompanying text.


�.� ADVANCE \r5 \* MERGEFORMAT �See U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�, ¶ 1; Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�.


�.� ADVANCE \r5 \* MERGEFORMAT �See José Alvarez, Constitutional Interpretation in International Organizations, in The Legitimacy of International Organizations 104, 110 (Jean-Marc Coicaud & Veijo Heisakanan eds., 2001).


�.� ADVANCE \r5 \* MERGEFORMAT �For an account of the broad conceptual questions this raises within the canon of international law, see Rosalyn Higgins, Problems and Process: International Law and How We Use It 49–50 (1994).


�.� ADVANCE \r5 \* MERGEFORMAT �Thus, while Darrow acknowledges some shifts in rhetoric and policy, he nevertheless sees the institutional resistance to any innovation “outside the box” of economic management, the relatively small and static size of the Fund and the prevailing political climate in Washington as making it “difficult to imagine human rights penetrating beyond very superficial levels within the Fund’s policies and program activities in the short term.” Mac Darrow, Between Light and Shadow: The World Bank, The International Monetary Fund and International Human Rights Law 201–2 (2003). See also Joseph Stiglitz’s unstintingly damning account of the IMF’s “broken promises” in this regard. Joseph Stiglitz, Globalization and its Discontents 23–52 (2002).


�.� ADVANCE \r5 \* MERGEFORMAT �Stiglitz, supra note � NOTEREF _Ref69051238 \p \h ��313�, at 25–36.


�.� ADVANCE \r5 \* MERGEFORMAT �Optional Protocol to the International Covenant on Civil and Political Rights, opened for signature Dec. 16, 1966, 999 U.N.T.S. 302 (entered into force Mar. 23, 1976) [hereinafter First Optional Protocol to the ICCPR]; International Convention on the Elimination of All Forms of Racial Discrimination, opened for signature Mar. 7, 1966, art. 14, 660 U.N.T.S. 195 (entered into force Jan. 4, 1969) [hereinafter CERD]; CAT, supra note � NOTEREF _Ref69049597 \p \h ��163�, art. 22; Optional Protocol to the International Convention on the Elimination of All Forms of Discrimination Against Women, opened for signature Dec. 18, 1979, 1249 U.N.T.S. 13 (entered into force Sept. 3, 1981) [hereinafter CEDAW].


�.� ADVANCE \r5 \* MERGEFORMAT �See Anne F. Bayefsky, Report: The UN Human Rights Treaty System: Universality at the Crossroads, at http://www.bayefsky.com/tree.php/id/9250 (last visited Mar. 24, 2004); The UN Human Rights Treaty System in the 21st Century (Anne F. Bayefsky ed., 2000).


�.� ADVANCE \r5 \* MERGEFORMAT �Not least for the twin reasons of the sheer numbers involved—one study estimates that there are about 63,000 TNCs worldwide with approximately 690,000 foreign affiliates, see UNCTAD, World Investment Report: Cross-Border Mergers and Acquisitions and Development, United Nations, Geneva, 15 (2000), at http://www.unctad.org/en/docs/wir2000_en.pdf, and the already stretched capacity and resources of the UN’s human rights committees. See Bayefsky, supra note � NOTEREF _Ref69051368 \p \h ��316�; Christof Heyns & Frans Viljoen The Impact of the United Nations Human Rights Treaties on the Domestic Level, 23 Hum. Rts. Q. 483 (2001).


�.� ADVANCE \r5 \* MERGEFORMAT �U.N. Human Rights Norms for Corporations, supra note � NOTEREF _Ref69045882 \p \h ��57�, ¶ 16 (emphasis added).


�.� ADVANCE \r5 \* MERGEFORMAT �Id. Its mandate is currently limited to run until 2004, although the Sub-Commission has recommended that the Commission on Human Rights consider establishing an open-ended working group to review the Norms.


�.� ADVANCE \r5 \* MERGEFORMAT �See id.; Commentary on the Norms, supra note � NOTEREF _Ref69049139 \p \h ��58�, ¶ (b).


�.� ADVANCE \r5 \* MERGEFORMAT �Baez et al., supra note 3, at 279–80. See also the UN Working Group, E/CN.4/Sub.2/ 2002/WG.2/WP.1/Add.2, ¶ 16b.


�.� ADVANCE \r5 \* MERGEFORMAT �The public dimension of which might be particularly effective with respect to brand-image sensitive. See Joseph, supra note � NOTEREF _Ref69045601 \p \h ��36�, at 185.


�.� ADVANCE \r5 \* MERGEFORMAT �The concern was repeated in the Draft of Fundamental Human Rights Principles and Responsibilities for Transnational Corporations and Other Business Enterprises, U.N. Sub-Commission on the Promotion and Protection of Human Rights, 54th Sess., ¶ 52, U.N. Doc. No. E/CN.4/Sub.2/2002/WG.2/WP.1/Add.1 (2002).


�.� ADVANCE \r5 \* MERGEFORMAT �An “acid test” in this regard will be the reception given to the Human Rights Norms for Corporations when they are considered at the Commission on Human Rights’ 60th session in March/April 2004, see supra notes � NOTEREF _Ref69045882 \p \h ��57� and � NOTEREF _Ref69049139 \p \h ��58�, for despite their long journey through the UN system to date, only then will the state parties have fully begun to engage with the implications of the Norms. For the Commission’s Decision on the Norms, see supra note 119, and for links to various opinions on the Norms from both corporate and NGO bodies, see � HYPERLINK "http://www.business-humanrights.org/Home" ��http://www.business-humanrights.org/Home�, (last visited 3 May 2004). 


�.� ADVANCE \r5 \* MERGEFORMAT �ICHRP, supra note � NOTEREF _Ref69048826 \p \h ��69�, at 65.


�.� ADVANCE \r5 \* MERGEFORMAT �Jenness Duke, Enforcement of Human Rights on Multi-National Corporations: Global Climate, Strategies and Trends for Compliance, 28 Denv. J. Int’l L. & Pol’y 339, 363 (2000).


�.� ADVANCE \r5 \* MERGEFORMAT �See generally the World Bank website at (http://www.worldbank.org). See also Articles of Agreement of the International Bank for Reconstruction and Development, opened for signature Dec. 27, 1945, art. 1, 60 Stat. 1440, 2 U.N.T.S. 134, as amended Feb. 19, 1989 [hereinafter IBRD Articles of Agreement].


�.� ADVANCE \r5 \* MERGEFORMAT �See Daniel D. Bradlow, The World Bank, the IMF, and Human Rights, 6 Transnat’l L. & Contemp. Probs. 47, 58 (1996); World Bank, Annual Report 13 (2003), available at http://www.worldbank.org/annualreport/2003/download_report.html (last visited Nov. 22, 2003). See also Mahmood Monshipouri, Promoting Universal Human Rights: Dilemmas of Integrating Developing Countries, 4 Yale Hum. Rts. & Dev. L.J. 25 (2001).


�.� ADVANCE \r5 \* MERGEFORMAT �See The World Bank, Development and Human Rights: The Role of the World Bank (1998); The World Bank, Human Rights and Sustainable Development: What Role for the Bank?, May 2, 2002, available at http://� HYPERLINK "http://www.worldbank.com" ��www.worldbank.com� (last visited Sept. 22, 2003).


�.� ADVANCE \r5 \* MERGEFORMAT �See The World Bank, Core Labor Standards and the World Bank (Jan. 20, 1998), at � HYPERLINK "http://www1.worldbank.org/sp" ��http://www1.worldbank.org/sp�. “The Bank is above all,” as Mac Darrow observes, “a technocracy, prizing economists, financial experts and those with specialised skills, and relying on well-honed and widely applicable lending techniques that can be measure quantitatively.” Darrow, supra note � NOTEREF _Ref69051238 \p \h ��313�, at 199.


�.� ADVANCE \r5 \* MERGEFORMAT �Bradlow, supra note � NOTEREF _Ref69051476 \p \h ��328�, at 65.


�.� ADVANCE \r5 \* MERGEFORMAT �See Darrow’s discussion of the meaning of “political prohibition” in the Bank’s Articles. Darrow, supra note � NOTEREF _Ref69051238 \p \h ��313�, at 149-69.


�.� ADVANCE \r5 \* MERGEFORMAT �See Sigrun Skogly, The Human Rights Obligations of the World Bank and the International Monetary Fund 94–98 (2001).


�.� ADVANCE \r5 \* MERGEFORMAT �Thus, for example, while Antony Anghie acknowledges the human rights benefits of Bank activities, he also notes the substantial body of evidence that argues the opposite, leading him to conclude that “[t]he assumption, then, that the economic development and structural adjustment programs fostered by IFIs [i.e., the World Bank and the IMF] with the aim of improving living standards will in themselves better human welfare and hence human rights, is highly questionable.” Antony Anghie, Time Present and Time Past: Globalization, International Financial Institutions, and the Third World, 32 N.Y.U. J. Int’l L. & Pol’y 243, 252-53 (2000). For another account, see World Vision, Doing the Rights Thing? The World Bank and the Human Rights of People Living in Poverty (2003), available at https://worldvision.org.nz/reports/rights.pdf (last visited Nov. 7, 2003).


�.� ADVANCE \r5 \* MERGEFORMAT �Such obligation, it is held, flows from a consideration of the UN Charter’s human rights provisions in articles 55, 57, and 63 alongside the World Bank/UN Relationship Agreement. See Darrow supra note � NOTEREF _Ref69051238 \p \h ��313�, at 124-25, 128. Moreover, Sigrun Skogly contends that although this Relationship Agreement purports to emphasize the independent status of the Bank, this independence is not a “legal” independence in terms of not being bound by the general principles and purposes of the UN Charter. Skogly, supra note � NOTEREF _Ref69051871 \p \h ��333�, at 103–06, 108–09.


�.� ADVANCE \r5 \* MERGEFORMAT �Darrow, supra note � NOTEREF _Ref69051238 \p \h ��313�, at 129.


�.� ADVANCE \r5 \* MERGEFORMAT �Bradlow, supra note � NOTEREF _Ref69051476 \p \h ��328�, at 55, 60–63.


�.� ADVANCE \r5 \* MERGEFORMAT �Genoveva Hernández Uriz, To Lend or Not To Lend: Oil, Human Rights, and the World Bank’s Internal Contradictions, 14 Harv. Hum. Rts. J. 197, 205 (2001) (quoting World Bank, Governance: The World Bank's Experience xiv (1994)).


�.� ADVANCE \r5 \* MERGEFORMAT �Herbert V. Morais, The Globalization of Human Rights Law and the Role of International Financial Institutions in Promoting Human Rights 33 Geo. Wash. Int’l L. Rev. 71, 89-90 (2000).


�.� ADVANCE \r5 \* MERGEFORMAT �Established in 1990, the Agreement Establishing the EBRD notes at the outset the commitment of the contracting parties to “the fundamental principles of multi-party democracy, the rule of law, respect for human rights and market economics.” See 1990 OJ (L372/3) at 1, or at http://www.ebrd.com/pubs/insti/basic/basic1.htm (last visited, April 23, 2004). For discussion, see Morais, supra note 338, at 91-92.


�.� ADVANCE \r5 \* MERGEFORMAT �Skogly, supra note � NOTEREF _Ref69051871 \p \h ��333�, at 98.


�.� ADVANCE \r5 \* MERGEFORMAT �The International Finance Corporation, Environmental and Social Review Procedure, available at http://ifcln1.ifc.org/ifcext/enviro.nsf/Content/ESRP (last visited Mar. 24, 2004).


�.� ADVANCE \r5 \* MERGEFORMAT �The IFC is said to be guided by international norms based on standards set by international conventions and the ILO. The IFC’s policy is not to support projects that use harmful child labor, defined as “the employment of children that is economically exploitative, or is likely to be hazardous to, or to interfere with, the child’s education, or to be harmful to the child’s health, or physical, mental, spiritual, moral, or social development.” See IFC’s Policy Statement on Forced Labor and Harmful Child Labor (Mar. 1998), available at http://ifcln1.ifc.org/ifcext/enviro.nsf/AttachmentsByTitle/pol_ChildLabor/$FILE/ChildForcedLabor.pdf (last visited Mar. 24, 2004).


�.� ADVANCE \r5 \* MERGEFORMAT �The World Bank Operational Directive 4.20, available at http://wbln0018.worldbank. org/Institutional/Manuals/OpManual.nsf/tocall/0F7D6F3F04DD70398525672C007D08ED?OpenDocument (last visited Oct. 23, 2003). Paragraph 6 particularly provides that the Bank’s broad objective towards indigenous people is “to ensure that the development process fosters full respect for their dignity, human rights, and cultural uniqueness.”


�.� ADVANCE \r5 \* MERGEFORMAT �For example, if harmful child labor is identified as a potential issue during project appraisal, the IFC will drop the project for further consideration unless the project sponsor provides an appropriate mitigation plan to eliminate or avoid harmful child labor. See IFC, Harmful Child Labor: Interim Guidance (July 8, 1999), available at � HYPERLINK "http://ifcln1.ifc.org/" ��http://ifcln1.ifc.org/� ifcext/enviro.nsf/AttachmentsByTitle/pol_ChildLabor/$FILE/ChildForcedLabor.pdf (last visited Mar. 24, 2004).


�.� ADVANCE \r5 \* MERGEFORMAT �Demetri Sevastopulo, World Bank Arm May Add Human Rights to Its Criteria, Fin. Times, Nov. 4, 2003, at 9 (quoting interview with Peter Woicke, executive vice-president of the IFC).


�.� ADVANCE \r5 \* MERGEFORMAT �See Equator Principles, available at � HYPERLINK "http://www.equator-principles.com/principles.shtml" ��http://www.equator-principles.com/principles.shtml� (last visited Mar. 24, 2004).


�.� ADVANCE \r5 \* MERGEFORMAT �See Press Statement, Peter Woicke, Executive Vice-President of the IFC, at the Equator Principles Press Conference (June 4, 2003) available at http://www.equator-principles.com/ ifcstmt.shtml (last visited Oct. 24, 2003).
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