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As the key drivers of today’s global economy, corporations have enormous capacity to create wealth, jobs and income; the taxes they pay finance public goods; the competition they generate accelerates innovation; they propagate the transfer of technological and intellectual know-how; and by way of the interdependency of their commercial operations they can contribute to the establishment and maintenance of domestic social and economic order, as well as international peace and stability.
Thus, there is no question that business and its evident attributes and outputs benefit human rights, but, not only can and should business do more, its abuses of human rights – inadvertent, by neglect or design – must be curtailed. As a matter of principle, these are non-negotiable precepts; as a matter of practice, much more needs to be done.  

The problem of regulating the relationship between corporations and human rights has two facets: first, how to address corporate abuses of human rights, and secondly, how best to encourage corporate support for human rights. This submission addresses the relative merits of the legal and non-legal aspects of corporate regulation on human rights matters, and how the two aspects interrelate.

Non-legal: Corporate Social Responsibility (CSR)

CSR has increasingly gained purchase in the minds and actions of critics, commentators and corporate leaders alike. It has formed part of a ‘new governance’, whereby large corporations now dedicate sizeable resources and executive effort towards building CSR into their business values or principles.  There now exists a vast array of codes, principles, guidelines and standards to which corporations can sign up or have their performance measured against.
 These codes range across six main categories:
 (i) model codes, developed by intergovernmental bodies (eg the UN Global Compact); (ii) intergovernmental codes, concluded between governments (eg the OECD’s Guidelines for Multinational Enterprises); (iii) multi-stakeholder codes, which are negotiated agreements often involving corporations, labour representatives, NGOs and governments (eg the UK Government’s Ethical Trading Initiative Base Code); (iv) industry codes, (nearly all major industries have such codes – for example, the Equator Principles for the banking sector); (v) company codes, which many companies (and certainly all major ones), now possess, reflecting not only the standards set by whichever of the above types of code they subscribe to, but also their own particular CSR values, and may cover strategic direction, employee and community relations, investment protocols, complaint handling, compliance monitoring, and supply-chain management; and finally, (vi) compliance and verification codes, which are tools developed to assist corporations in assessing their CSR performances (eg, Social Accountability 8000,
 the Global Reporting Initiative Guidelines,
 and the forthcoming (in 2010) ISO 26000 guidelines for Social Responsibility
).

Many of these codes incorporate some human rights values, usually embedded within avowedly social and environmental standards, but few are explicitly and centrally concerned with corporate abuses, and/or promotion, of human rights. Those that are include: the Voluntary Principles on Security and Human Rights, drawn up between a number of large mining and exploration corporations, a number of prominent human rights NGOs, and the governments of the Netherlands, Norway, the UK and US, and intended “to guide companies in balancing the needs for safety while respecting human rights and fundamental freedoms”
; Amnesty International’s Human Rights Guidelines for Companies; and the UN Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with Regard to Human Rights (henceforth, the ‘UN Norms’).

In terms of process, CSR has been about trying to take issues that have been traditionally seen as outside the purview of business and move them into the sphere of what business is, or ought to be, concerned with.  There has been mixed success in this endeavour.  On the one hand, corporations are, generally, disinclined to take on board such a varied array of interests, actors and objects that are seen as, at best, on the periphery of their core business. CSR critics claim that such distractions from a corporation’s core concerns (centrally, to make a profit in whatever they do), is neither good for business, nor legitimate.
 On the other hand, capitalism and corporations are nothing if not enterprising and opportunistic. It did not take long for many corporations to appreciate that if this is what stakeholders really want (and they are, after all, potential consumers, financiers, regulators, opinion-makers), then that is what they should deliver, provided, crucially, that in the process they continue to make profits – a kind of “enlightened self-interest”, as some have put it.
  

There is also tension between the voluntarism of CSR, and the role of the state in mandating its precepts.
  Some in the corporate world see the whole CSR enterprise to be something largely outside (and typically trying to ward off) state regulation.  According to this view, CSR entails no more than a voluntary adherence to principles that are seen as reflections of community expectations, whatever the law might actually demand.  Examples of this include the setting of social and/or environmental targets that are “beyond compliance”; investing in local communities (it is now not uncommon for extractive industry corporations working in developing states to assist in providing health care, school education, transport or communication facilities), and institutionalised philanthropy in the tradition of Rockefeller and Ford and now advanced by Buffett and Gates.

Important though it is, focusing too intently on the business case for CSR undermines its rationale (it is concerned with business ‘responsibility’ not ‘opportunity’), and it leaves the enterprise open to abuse. For such a “limited form of CSR,” as Tom Campbell points out, “amounts to little more than intelligent business practice that enhances long-term profitability, to the virtual exclusion of responsibilities that are not just justifiable in terms of the economic interests of the corporations in question”.
   Campbell argues that “the real crunch questions in CSR concern what to do when the business case does not hold because it is not economically wise for a particular economic unit or business sector to ‘do the right thing’.”
 Campbell’s observation effectively marks the boundary between that which can reasonably be expected of voluntary CSR, and that which has to be mandated by law. 

The voluntarism of CSR has its critics as well as its supporters, but the debate and practice has now reached a stage of maturity such that CSR can no longer (if ever it could) be seen as a law-free domain. For in so far as CSR initiatives can, broadly, be seen as beneficial, their multiplication and their kaleidoscopic coverage and format, have provided fertile grounds for confusion, and evasion.  This is the salutary message that John Conley and Cynthia Williams draw from their empirical study of the implications (including for human rights) of CSR practices in mainly UK and US corporations, noting that many corporations were able to exploit this circumstance with significant skill and stealth.
 The prospect of direction, or at least hierarchy, being established through legal regulation (whether of the hard or soft law variety), is therefore not only appealing, but necessary.

Hard law and soft law approaches

There is, in fact, already a significant body of law regarding the human rights obligations of corporations.  As I have argued elsewhere,
 domestic laws governing occupational health and safety, labour and workplace relations, anti-discrimination, privacy, environmental protection, property rights, freedom of expression, fair trial (complaints handling and disciplinary procedures), criminal prohibitions (such as against physical abuse, fraud and corruption, and property offences), are typically found in the statute books of developed countries. Further, they are also, increasingly, to be found in developing countries, as the twin forces of global economic order and the rule of law propagate them, and the demands of regulatory certainty and fairness become evermore insistent.
 Across and within nations, these laws are, of course, incomplete and imperfect, but the records of the state courts and tribunals that enforce them, such as they are, against corporations on a daily basis, are testimony to the prevalence and importance of existing community expectations about corporate observance of human rights standards.

In all the debates about whether, or which, or how human rights obligations apply to corporations, it is important to remember that this array of legal regulation already exists. The regulatory questions that are to be addressed in this field are, therefore, concerned with how much further corporations should be made to engage with human rights, rather than deliberations about whether they should in the first place.

Domestic legislation, policies and practices regarding the requirements made of corporations to protect and promote human rights and the consequences of their breach must continue to be the most significant and effective vehicles to enunciate and enforce such responsibilities.  While, evidently, not all states utilise their regulatory frameworks sufficiently and effectively in this regard, such limitations are due to variations in political will, administrative capacity and economic imperatives, not a lack of jurisdictional competence.  What has been of vital importance to much of the debate about corporations and human rights in the past decade or so, is when the human rights actions of the corporations in question are transnational.  That is to say, when the corporation is legally incorporated in one (home) state, while it conducts its operations in another or other (host) states.  The crux of this matter is when the human rights laws that apply to corporations differ significantly, in form and/or substance, between the home and host states.  For such legal gaps in human rights protections lead, almost inevitably, to their neglect and abuse in practice. Though such gaps can appear between any two states, they are most obvious and potentially most damaging when the corporation’s home state is a rich, liberal state in the West, and the host state is a poor, weakly governed state in the developing world. 

Adopting the perspective of the victims (or potential victims) of abuse in these circumstances, there exist four possibilities by which legal regulation might possibly address corporate infractions and provide redress for the abused.    

First, most directly, international and domestic pressure (from other states, international organisations, civil society and even corporations themselves) might be put on the states to plug the gaps in their own laws regarding corporate behaviour within their jurisdiction, by enactment of legislation where there is none or it is inadequate, or enforcing that which exists but is ignored or easily evaded. In situations of states with weak governance, however, this is to invest in hope more than expectation. By definition, weakly governed states lack capacity and probably political will, and many egregious breaches involving corporations are perpetrated jointly with (and often principally by) state organs themselves.  In such cases this may be a pointless exercise, and points of legal leverage will have to be sought elsewhere.

The second possibility is the extension of the extra-territorial reach of strong-state laws, effectively to make corporations liable at home (under home-state law) for their actions overseas (despite host-state laws). Extra-territoriality has many legal guises,
 including, most directly, the criminalisation of acts taken by individuals or other legal persons, including corporations, offshore – relatively common examples of which include sex tourism, drug trafficking, terrorism activities and war crimes.
 Tort liability is another example, in respect of offences against persons, negligence resulting in egregious harm (such as severe environmental damage), or, most notoriously, for breaches of fundamental international legal norms, as with the US’s revivified Alien Torts Claims Act (ATCA), provided that such norms are “specific, obligatory and universal”.
  In addition, other laws or legal techniques may have a facilitative extra-territorial capacity in this regard.  Corporations laws, for example, regulate the nature and extent of legal liability of corporations for the actions of their overseas subsidiaries,
 which can include actions that violate human rights, and there have been a series of attempts (so far unsuccessful) in Australia, the UK, and the US to enact ‘corporate code of conduct’ legislation that would bind corporations, and/or their directors, in respect of their conduct overseas.
  Use by corporations of forum non conveniens to deflect litigation from home state courts (which are normally far more rigorous, less tolerant and more punitively-minded of corporate indiscretions than host-state courts) has also been watered down in the certain common law courts in which it is applicable.  As a result, this peculiar, but important, determinant of the jurisdictional competence (determining, that is, whether a home-state court has the power to hear a case regarding action taken in another state’s jurisdiction, and if so, whether it should), has effectively extended the extra-territorial reach of home-state courts in cases where they are not “seen as a clearly inappropriate forum”.
  Finally, the international legal facility of ‘universal jurisdiction’ – whereby states “have jurisdiction to define and prescribe punishment for certain offences recognized by the community of nations as of universal concern”
 – has also been used by states to arrogate extra-territorial powers to their courts, which power might conceivably extend to corporations.
 

All that said, such extra-territoriality in the specific respect of corporate behaviour that affects human rights is relatively rare, certainly as compared to normal, intra-territorial, law.  It is a potentially highly charged, political issue.  Extra-territorial laws emanate almost exclusively from Western states and are therefore seen by many developing states as, at best, presumptuous and somewhat patronising, and, at worst, imperialist challenges to their sovereignty. In the home states themselves, the device can also be subject to intense political pressure – from those activists in favour, and, more significantly in terms of lobbying power, from the business community against such extended jurisdictional reach in respect of corporate activity.  Indeed, the failures of the corporate code of conduct bills mentioned above bear testimony to business’s lobbying power.

The benefit of extra-territorial legislation in this area for those whose human rights are abused, is that it provides a potential alternative forum in which to pursue their claims against corporations. But closing the gap in respect of the human rights obligations of corporations across jurisdictions, however, has not, and will not, be achieved on the back of extra-territorial laws alone.  Even their most celebrated manifestation, the now much litigated ATCA has so far yielded just one concluded trial (and then in favour of the corporation),
 and one notable out of court settlement.
 That is, despite dozens of high profile cases having been brought against some of the world’s largest companies,
 alleging human rights abuses including complicity in murder, forced and child labour, assault, rape, forced relocation and expropriation, and aiding and abetting apartheid.  There is no doubt the ACTA is useful publicity tool, but it is a less effective and efficient tool of legal regulation. Harold Koh recognises the statute for what it really is: an extremely limited, highly conditional, litigable instrument of last resort.
  To be sure, it is an important, indeed, vital backstop, but does not and cannot serve as central plank in any regulatory program to address corporate abuses of human rights standards.  

The third and fourth regulatory possibilities are both situated in the same transnational sphere, and though very different and controversial in their own ways, together offer the prospect of bolstering a more globalised perspective of the legal regulation of corporations in regard to human rights protections.

The third possible avenue relates to the already noted burgeoning instances of transnational codes of conduct, developed by industry peak bodies, governments, NGOs, or by transnational corporations themselves, in so far as they contain human rights standards. Though soft-law and, in the main, entirely voluntary initiatives, they nonetheless constitute the foundations for harder legal regulation, being not only the policy firmament from which future domestic and international laws are likely to develop, but also in their desire to stipulate standards and to proclaim their adherence to them, corporations are in effect engaging in commercial speech – or, to put it more directly, in marketing.
 All developed states, and many strictly so, have trade practices rules governing false advertising, and misleading or deceptive conduct such that a company is prevented from making any false or misleading claims in an effort to entreat you to purchase their products. In a landmark case brought against Nike in California, anti-corporate activist, Marc Kasky claimed that he had been so entreated to buy a pair of Nike shoes on the basis of the company’s self-declared good human rights business practice of not engaging sweat-shop labour in the manufacture of its products, only for him later to discover, he alleged, that the claims were false.  The veracity of Kasky’s allegation was never tested in court as the case was settled,
 but the point was made that specific claims as to one’s human rights practices can be just as strictly regulated as are those made in respect of the quality of one’s stitching, or the curative effects of one’s drugs, or the longevity of one’s battery life.  Rather curiously, there have been few repetitions of such litigation under similar trade practices and competition laws in other developed states, but the prospect of such litigation appears to have had the salutary effect of making corporations think more carefully about the justifications for their public pronouncements about their respect for or compliance with human rights standards. 

The fourth possibility is perhaps the most ambitious as it entails proposals for the regulation of corporate entities regarding human rights under international law.  There are in fact two dimensions to this possibility.  One is actively to encourage such international human rights bodies as the committees that oversee the implementation of the main UN human rights treaties, to make more use of their existing authority to press signatory states to do more within their respective jurisdictions to protect and promote human rights, including in respect of relevant acts of commission or omission by corporations. Some of these committees through their consideration of periodic reports, hearings of individual communications, and publication of General Comments, do already inquire of states what they are doing in this regard, make specific suggestions as to how they might do it better, and indicate more broadly how corporations might assist, or be required to assist, in the domestic protection of human rights.  A survey by the Special Representative of the UN Secretary-General (SRSG) of the position in respect of the UN’s core human rights treaties concludes that “an examination of the treaties and treaty bodies’ commentary and jurisprudence … confirms that the duty to protect includes preventing corporations – both national and transnational, publicly or privately owned – from breaching rights and taking steps to punish them and provide reparation to victims when they do so.”
  In actual practice, however, moves to extend this duty to cover corporations are still in their infancy.  Such moves also rely on the very entities that give us cause for concern about their competence to regulate effectively the errant activities of corporations – namely, states, and especially weakly governed states.  

The other dimension is to seek to establish some form of international legal regime under which corporations might also be held directly liable for breaches of particular human rights standards, thereby, where needs be, avoiding the intermediary of state action.  This second option is more revolutionary – and controversial – because it promotes the as yet nascent idea that international law can apply to (and bind) non-states entities as well states. The focus of much of the debate and controversy on this issue has, at least since their ‘publication’ in 2003, been on the UN Human Rights Norms for Corporations.
   In formulating his “protect, respect and remedy” framework, as outlined in his third report to the Human Rights Council in June 2008, the SRSG has steered away from the treaty approach, on the basis that the prospects of any international initiative to plug the gap (which he acknowledges is there and is serious) left by inadequate or non-existent state-based hard and soft law regulation is impolitic and impractical because it would be “unlikely to get off the ground” (and even if it did, likely be counter-productive).
   

In and of itself, the “protect, respect and remedy” framework is unobjectionable – rightly urging states to “protect”, by taking more seriously and implement more thoroughly their obligations under international human rights law regarding corporate activities in their jurisdiction (the first possibility above); corporations to “respect” rights, by which the SRSG means, ultimately, that failure to do so “can subject companies to the courts of public opinion – comprising employees, communities, civil society, as well as investors – and occasionally to charges in actual [domestic] courts”;
 and victims to have access to “remedies” that “could include compensation, restitution, guarantees of non-repetition, changes in relevant law, and public apologies”.
 But this framework with these features does not address the problem of situations in which states are so weak or unwilling to protect human rights, and corporations are so comparatively strong or conveniently transnational to evade human rights responsibilities.  This is the gap that an international treaty regime can address.  While hesitations might exist about the prudence of engaging with the controversial treaty approach and potentially undermining present levels of positive engagement between corporations, NGOs and states currently manifest under the goodwill of the SRSG, this is not sufficient reason to sideline potential international options. If we were always to back away from the invariably tough challenges of establishing new international human rights regimes merely because “treaty-making can be painfully slow” and “serious questions remain about how [any treaty obligations] would be enforced”, as the SRSG argues,
 then few if any of the human rights instruments that populate the post-War international law landscape of today would have made it beyond the stage of high-minded rhetoric.  It may be that with, from June 2008, another three years added to the term of his mandate, and the extension of the mandate itself regarding, in particular, the provision of “concrete and practical recommendations on ways to strengthen the fulfillment of the duty of the State to protect all human rights from abuses by or involving transnational corporations”,
 the SRSG will be able to develop a consensus for a bolder foray into the international field.  
Conclusion
In the business and human rights debate, one must stress the singular importance of the role of states in urging, facilitating and, if necessary, coercing corporations to better protect and promote human rights, starting by demonstrating greater vigilance themselves in these respects.  The front line will be in corporate board-rooms and management mindsets.  Lawrence Mitchell, an eminent corporate law scholar, has argued that CSR and the human rights guarantees it encompasses, must be “something central to the corporation’s business, not something the corporation does in addition to business”,
 and as such, he maintains, “corporate management that looks to the best interests of the business over the long term will largely, if not completely, fulfil many of the goals of CSR”.
  

Corporate mindsets are changeable in this regard, and there has been evidence to prove this in recent years, from the now significant involvement of transnational corporations in various forms of embracing CSR and human rights principles at the level of business strategy, engagement with CSR and human rights experts and organisations, and implementation of lessons learned in policies and practices.  Such outcomes are preferable to all interested parties – corporate, activist, state, and above all those whose human rights might otherwise suffer. In the end, therefore, underpinning all the initiatives canvassed in this submission, what will serve human rights best in the field will be if corporations “pray not for lighter burdens but for stronger backs.”
  And it will be up to states both to insist and assist in the quest.
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