22 September 2004

Michelle Leighton & Naomi Roht-Arriaza
Michelle Leighton (Law and Policy Consultant - International Environment, Human Rights, CSR) 

Naomi Roht-Arriaza (Professor of Law, University of California, Hastings College of the Law)
These comments were contributed by Michelle Leighton and Naomi Roht-Arriaza to the International Network for Economic, Social and Cultural Rights (ESCR-Net), in advance of ESCR-Net’s submission to the United Nations (relating to the UN stakeholder consultation on business and human rights).

-------------------------------------------------------
I am presenting a few comments generated by both myself and my colleague, Professor Naomi Roht-Arriaza of Hastings Law School, since we both work on corporate accountability legislation in California.  Our hope is only to help clarify the ESCR Framework document.  The clarifying language is put in bold.

 

First:  We think it would be useful for the Commission to understand clearly that our view is that these norms do not make "new" law for companies, but rather restate norms already applicable under international human rights doctrine and practice.  If the norms are viewed as creating new rules for companies, the Commission, other bodies or affected groups would likely forestall their adoption for years by calling for more workshops and debate within the Commission to agree on what the “new” norms should be and how they should be enforced.  Given our belief that the Sub-Commission working group determined these norms represented existing standards, we would suggest clarifying this by stating something akin to the following text:

 

The Norms compile and restate existing law.  They make clear that private actors do have obligations under international human rights law.  This is not a new concept.  As long ago as 1948, the Universal Declaration of Human Rights stated in the preamble that it was a "common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society. . . shall strive ...to promote respect for these rights and freedoms."  "Organs of society" clearly includes business enterprises.  While the specific implementation of rights was directed primarily at governments, private actors had also to do their share. 

Private actors are subjects of international law in a number of spheres.   Individuals as well as companies can be held responsible for international crimes, and indeed several companies faced criminal sanctions after World War II.  Legal persons (corporations) enjoy the right to freedom of speech, according to the European Court of Human Rights.   

(Autronic AG v. Switzerland, Eur. Ct. H.R., Series A.178 (1990); 12 (1990) E.H.R.R. 485, para. 47).  Legal persons also can be responsible under treaties on oil pollution from ships for damages and insurance payments.  Legal persons also have rights under international treaties, for example the right to bring claims against states under Chapter 11 of NAFTA or under bilateral commerce treaties.  

 

"Soft law" instruments also refer to the role of private business.   Agenda 21, for example, has an entire chapter on business and industry, drafted with the full participation of business leaders.  The Beijing Declaration and Platform for Action, adopted by the Fourth World Conference on Women in 1995, refers to the role of the private sector, especially employers, in preventing violence against women and expanding their economic capacity.  The 1963 U.N. Declaration on the Elimination of All Forms of Racial Discrimination, G.A. Res. 1904 (XVIII), 20 Nov. 1963, states that "[n]o State, institution, group or individual shall make any discrimination whatsoever in matters of human rights and fundamental freedoms ...".  

 

As the International Council on Human Rights Policy put it in their Report "Beyond Voluntarism,"  "no conceptual obstacle prevents states from requiring companies to abide by legally binding international human rights obligations."  (p. 57) The Norms are an important step towards compiling and specifying those obligations in a way that is relevant and useful for companies.  
 

Second, the relationship between the Norms and other existing human rights, environmental and labor standards could profitably be clarified further. During the Commission session this year, there was some concern that the norms require clarification vis a vis ILO standards, particularly to ensure that these international agreements and their obligations remain intact and are not affected or weakened by the Norms’ restatement. We might suggest to the Commission the following:  

 

The Norms restate in summary form existing human rights standards applicable to business enterprises.  Where international treaties and other binding international instruments provide more detailed obligations on business practice and performance, then business enterprises must adhere to those more detailed standards.  The TNC Norms are not meant to be interpreted in any way that would lessen or weaken the obligations imposed on businesses by other laws, or international standards, including those provided by the ILO.  The enforcement of obligations under the TNC Norms is also not meant to preclude the enforcement of any other remedy provided by international instruments binding business enterprises.

 

Third: We might want to clarify and highlight the fact that the Commission's request to hear comments and extend further discussion about TNC norms, other international business standards, norms applicable to business etc. was a debate that occurred already in the Sub-Commission. The Commission now needs to act.  We might point out the following:

 

The TNC Norms are based on evaluation of all of the standards, practice, norms relevant to TNCs over the past decades.  If the Commission wants to seriously debate what norms are applicable to TNCs,  then it should begin with the principles discussed in the first Commentary put out by David Weissbrodt and Working Group nearly five years ago, after soliciting the very kind of input the Commission is now soliciting.   The final "Commentary" of the Norms, recall, is already a much-vetted version of the principles, on the basis of comments received by all stakeholder groups after the Sub-Commission working group began.  The norms are already being "road-tested" by corporations and have been endorsed by a wide range of NGOs.  The Commission needs to be out in front of the curve here, not behind it.

