From John O’Reilly, a volunteer activist with Amnesty International UK’s Business Advisory Group, and a former Executive in the international Oil Industry.

To: Dzidek Kedzia
Chief, Research and Right to Development Branch
Office of the High Commissioner for Human Rights
United Nations, CH-1211 Geneva 10      
September 29th 2004   
Dear Dzidek Kedzia,

RESPONSIBILITIES OF TRANSNATIONAL CORPORATIONS AND RELATED BUSINESS ENTERPRISES WITH REGARD TO HUMAN RIGHTS

I am taking the advantage of the invitation by the Office of the High Commissioner for Human Rights for any interested party to submit a brief submission on the “Responsibilities of transnational corporations and related business enterprises with regard to human rights”.
I write in a purely individual capacity, having spent over seven years (1996-2003) in Colombia and Indonesia working with a leading international oil company confronting many fundamental human rights challenges and dilemmas. These encompassed issues directly relating to civil and political rights as well as the social, labour economic and cultural dimensions.
The case for the draft UN Norms has been powerfully articulated in the submissions by, inter alia, Sir Geoffrey Chandler, Amnesty International, and SustainAbility. I cannot match their eloquence. But my experience ‘on the ground’ in environments characterised by serious human rights abuses has led to a firm conviction of the value of the Norms (or something broadly similar) in assisting transnational and other companies to chart a more sensitive, effective and responsible course in respecting the basic human rights of those communities and societies whom their operations most affect. As Sir Geoffrey has noted, the norms rigorously summarise existing human rights obligations in a manner that business will find straightforward to digest and understand. And in so doing, they provide a framework against which performance targets can be established and measured. To jettison such a template would be a self-inflicted setback in the goal of instilling a human rights ‘culture’ as an integral component of the business process.
As the OHCHR moves forward in its mandate “to identify options for strengthening standards on the responsibilities of transnational corporations…with regard to human rights and possible means of implementation”, may I make two short observations.

The first is to express a hope that it will substantively address the responsibilities of companies to take positive actions to avoid complicity in human rights violations. The UN Global Compact (Principle 2) and other voluntary initiatives such as the Voluntary Principles on Security and Human Rights are explicit in demanding adherence. While the obligation to preserve and promote human rights is placed on nation states, and nothing should detract from this requirement, there is equally no doubt that the presence of a major transnational corporation has frequently resulted in egregious violations of local civil, political, economic and cultural rights. 
A sadly all too common manifestation of such abuses, often but by no means exclusively in the extractive and infrastructure sectors, arises from companies’ relationships with their host governments’ security forces for the necessary and legitimate protection of employees and assets. However, when these forces intervene to repress peaceful protests or intimidate local community leaders through arbitrary detention (or worse), then the company cannot remain passive when these activities are objectively conducted in its interests. 

Paragraph 1 of the Norms refers to transnational companies’ “respective spheres of activity and influence”. Hopefully the OHCHR will provide greater definition and expectations on the myriad complexities surrounding complicity. 
Of course, companies should be encouraged to take preventative measures that reduce the likelihood of abuses happening in the first place. One option to promote an active human rights agenda might be to commend mandatory and comprehensive ‘Human Rights Impact Assessments’ prior to major projects being approved. These would complement and reinforce those now routinely commissioned covering environmental and social issues in which, crucially, mitigation policies are identified.
Secondly, may I also echo Sir Geoffrey Chandler’s plea for greater clarity on the intent of paragraph 12 in the draft norms. Striking a balance between companies as providers vs. enablers in the provision of basic services in the developing world is extraordinarily difficult in practice. There is a real risk that by assuming the functions of government in the areas cited in paragraph 12 on a long term basis, companies may inadvertently create paternalist-dependency outcomes that ultimately choke sustainable development, retard community empowerment and impede the emergence of vibrant civil societies.
May I again thank the OHCHR for the opportunity to contribute to this dialogue.

Yours sincerely,

John O’Reilly

