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Corporate sectors worldwide have been in denial of their obligation to ensure that human rights are upheld within their company.  Until recently, the Government had been given full responsibility for building an environment conducive to ensuring non-punitive laws absolving investors from responsibility.  At the same time, the Government was supporting their business.  This lack of accountability was fueled by the non-profit sector’s narrow interpretation of their obligation to protect and promote human rights.  Human rights activists, theoreticians, and practitioners left it to the state to ensure a human rights order from within itself and the non-state actors within its sphere.        

By the 1990’s, Kenya had become aware of the significant influence of corporations on their economy.  Corporations such as Del Monte Kenya Limited, Magadi soda, Uniliver, and British America Tobacco had grown in size and influence.  This trend could be seen globally, and by the mid 1990’s fifty-one of the hundred largest economies in the world were corporations, not nation states.  The largest two hundred corporations in the world had combined sales greater than a quarter of the world’s economic activity.  This surpassed the combined economies of the smallest 182 countries.  In a reversal of the post-second world war scenario, transnational corporations, not governments, now account for eighty percent of the investment flowing from industrial nations to developing nations.  

This disparity has forced Kenya to create “concessionary products” to encourage the importation of capital.  A growing infrastructure to promote export processing zones through tax holidays has been one of the most notorious developments.  Other “products” such as export compensation schemes, and manufacturing under bonds have long been in existence.

These changes in the international and national arena have had a pervasive impact throughout the country on all human rights, especially economic, social, cultural, and environmental rights.  The impact of corporations on the lives of the Kenyan people has provoked questions concerning the existing parallel of how Kenya conceptualizes human rights.  The effects of a growing corporate culture has permeated various human rights standards such as those set by the Universal Declaration of Human Rights, and its two companion covenants on civil and political rights and economic, social, and cultural rights, and the Declaration on the Right to Development.  Parallel to and more explicitly expressed in the two covenants afore mentioned, examples of these standards were set forth in the Universal Declaration of Human Rights:

· The right to social security (Article 22);

· The right to freedom of peaceful assembly and association (Article 20);

· The right to work and free choice of employment with equal pay for equal work, just remuneration and joining trade unions (Article 23);

· The right to a standard of living adequate for the health and well being of everyone and his or her family, i.e., including food, clothing, housing and medical care and necessary social services ( Article 25);

· The right to education (Article 26);

· Entitlements to a social and international order in which the rights and freedoms set forth in the Universal Declaration can be realized (Article 28);

· Freedom from discrimination (various Articles, especially Article 7);

· And, of course, the right to life, liberty and security of person (Article 3).

No matter the positive contributions corporations have had on improving the livelihood and human dignity of the Kenyan people, the negative impact on the mass of the Kenyan citizenry remains diverse.  The downfalls include the repression of workers rights to organize, the adverse impact on smaller, local-based competitors, a lack of transparency and anti-democratic decision-making, environmental degradation, and the increased polarization of income.  The vast scale in which the severity and systematic character of these violations occur constitute a crime against humanity.  

Corporations in Kenya are aware of this harsh reality.  Therefore, there have been attempts to clean up the image of this often condemned profit.  The most popular and easiest route to this change has been to implement a strict internal code of conduct, or to invest in agricultural extension and water projects under the guise of corporate social responsibility (CSR).  In Africa, CSR is understood as being a value added due to the presence of the company in a country through acts such as paying tax to the government, providing employment to citizens, building infrastructure within the country, adhering to the local laws, and avoiding corruption.  CSR is commonly used by companies to prove that they are going beyond the minimum legal requirements.  They tend to build a company’s image and create an impression of responsible business transactions.  They not only give companies an incentive to be responsible, but they also create an infrastructure for a more sustained market access, a comparative advantage, and, therefore, a competitive edge.  

There are enormous classical examples of such initiatives in Kenya. Indeed there now exist novel approaches towards CSR that are not reactionary to the possible negative campaigns. These CSR initiatives are based on realization that the current business model is skewed against the majority poor and excluded. They endeavor to respond to the social problems that face the actors around them.

Examples include Equity Building Society who provide microfinance and actively seeks poor and middle-income customers with mobile banks to reach out of the way towns.  The success of Equity is in the number of poor and middle-income customers attracted rather than from a small number of wealthy customers. This has made significant contribution in assisting the masses in the rural isolated areas of Kenya to accumulate the much needed capital for their enterprises and other capital expenditures.
Kipepeo Butterfly Project at the Kenyan coast is another good example. This project works with local community at the Coast to raise butterflies to sell to butterfly farms in order to get revenue. This project encourages the farmers to realise real monetary value from keeping the local forest standing through non-timber forest products. The Adopt a Street Light company is also another example of where the company is providing environmental improvements through functioning lighting and landscaping in Nairobi, whilst providing regular jobs for children who were formerly living in  the streets. 

Most of these companies have acted within the Nationalistic ethics under the clarion call of ‘buy Kenya, build Kenya’. To most of them it has been a commitment to creation of Kenyan jobs and wealth in the process. Irrespective of how they are conceptualized, they are business solutions to environmental, social and development problems that Kenya is facing that are driven by local entrepreneurs.  In some cases (as in the microfinance industry) some of these businesses originally were Non-Governmental organizations who grew into businesses. Of course there are a myriad of other examples led by foreign investors like has been the case of Magadi soda, Del Monte, Oserian development, British America Tobacco (BAT) and so on.
However, studies done by the Kenya Human Rights Commission and other civil society actors have revealed that most voluntary codes and CSR initiatives have been a “convenient mask”.  Codes of conduct and other philanthropic based initiatives do very well in selling a company’s image, but provide little in-depth commitment to corporate responsibility.  British American Tobacco is an example of this phenomenon.  They touted various social responsibility initiatives such as supporting micro and small scale business ventures.  However, a report by Christian Aid recently exposed the relocation of the social costs of production of the suffocating small scale farmers.  The report actively targets British American Tobacco regarding the lack of protective spray equipment supplied to smallholder farmers in Kenya, and the resulting associated illnesses.  This report exemplifies that a company’s extra voluntary agricultural and economic extension projects may be impressive, but that there are always two sides to the story.  

This concept of corporate social responsibility does not incorporate the breadth of what a responsible business should be.  It imagines the existence of a transparent chain of command in business enterprises that forces companies to fear being held responsible for their wrongdoings.  Consequently, businesses have been given immunity to commit corporate crimes.  They are given credit for donating alms to the impoverished whom they, themselves, create by paying workers starving wages, polluting their water, and forcing the peasants into a proletariat lifestyle.  This form of corporate social responsibility has been used in Kenya to protect the atrocities of artificial citizens.  

This limitation has partially been due to the fact that in Kenya, there has been a trend towards corporate responsibility being dependent on enlightened management, customer demand, and public pressure.  These pundits argue that the company should voluntarily “do the right thing.”  This concept hinges on convincing companies, both small, family businesses and transnational corporations that ethical conduct is in the best interests of the business.  
The other factor that threatens the generation of ethical business is Trade.  In this era of globalization and investment, an ethical regime in which corporations are accountable to all of their constituents, can never be achieved in the current skewed trade relationships. The current trade regime is supported by the Governments’ rigged rules and companies' unfair policies so that trade-related employment has not contributed toward the eradication of poverty as it should.  Employees in export-oriented sectors are commonly hired on short-term contracts – or with no contract at all – women are working at high speed for low wages, in unhealthy conditions, and forced to put in long hours to earn enough to get by. Most get no sick or maternity leave, few are enrolled in health schemes and almost none have savings for the future. Traditionally, women are the caregivers in the home – raising children and caring for sick and elderly relatives – but still play that role when they also become the cash-earners. Doubly burdened, and with little support from their governments or employers to manage, the stress can destroy their own health, break up their family lives, and undermine their children’s chances of a better future.  The very workers who are the backbone of export success in many developing countries are being robbed of their share of the gains that trade could and should bring. The impact falls on poor communities in rich countries, too, where workers employed in competing trade sectors likewise face precarious conditions.

But these tensions are not without solutions. Corporates can act as better citizens by embracing corporate accountability and becoming actors in fair or just trade.  The newer concept of social accountability goes further to address the problem of companies that refuse to act responsibly.  It addresses situations in which employees are held prisoner by the competitive demands of economic system and forced to choose the bottom line.  This new form of corporate accountability means being accountable to a series of “stakeholders” regardless of whether the total “stake” of these persons is currently protected by law.  Stakeholders should be seen as constituencies affected by corporate actions.  This includes employees, customers, suppliers, local communities, and the society at large.  This form of corporate responsibility aims to ensure that a company’s products and operations are in the interest and not to the detriment of society.  

The Kenya Human Rights Commission has denounced the 'double standard' between the rhetoric of corporate social responsibility and the reality of the corporate business model. Business has been benefiting from the globalization of trade and investment for many decades. However it is only recently that mainstream businesses have grown sensitive to their social impact. The fair trade movement has been one of the most powerful responses to the problems facing producers, the workers, and other stakeholders. It has given consumers an opportunity to use their purchasing power to tilt the balance, however slightly, in favor of the poor. The movement has played a significant role in defining the viability of business approaches that makes sustainable poverty reduction a central element of all business operations. 

Fair trade is a more radical option than the corporate social responsibility agenda. Perhaps no word describes this better than Gandhi’s concept of “Putranta,” which relates to enoughness.  To capture this further, Gandhi insisted that nature is so compassionate that it provides enough for the needs of all but not for the greed of even one.  Pundits of the fair trade debate argue that this is a trading partnership based on dialogue, transparency and respect that seeks greater equality.  It contributes to sustainable development by offering better trading conditions and securing the rights of marginalized producers and workers.  This is especially important for economies engaged in capital importation like Kenya.  This is a thesis of Corporate Accountability that spins beyond image and pursuit of profit.  This new concept reinforces a commitment to the “three p’s” namely Planet, Profit and People, and forces businesses to look at themselves as souls in the same sense that their workers do.    

