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Introduction:  

The fight to control Congo’s mineral wealth is a key driver of violent conflict in the country. 
Global Witness recently published the report entitled "'Faced with a gun, what can you do?’”, documenting the extensive involvement of armed groups and the Congolese army in the mineral trade and practices such as forced labour and systematic extortion of civilians.

The report alleges that militia groups, including the FDLR (Forces démocratiques pour la libération du Rwanda), which is linked to the Hutu extremists involved in the genocide in Rwanda, continue to profit from the mineral trade in eastern Democratic Republic of Congo (DRC) through extortion and coercive taxation. This occurs when small quantities of ore are sold and consolidated through a daisy chain of négociants, middlemen who sell to government-licensed suppliers called comptoir.
Presentation overview: 

Over the next 10 minutes, while focusing on two companies based in the United Kingdom, I will discuss how international mineral trading companies are funding these armed groups operating in eastern DRC despite their claims of improved due diligence. 
It is important to note that not only have UK companies been accused of sourcing minerals linked to armed groups in eastern DRC, but so have a number of other companies from other countries in Europe and Asia.  Similarly, although I will be discussing payments made to rebel groups in my presentation, issues relating to the militarisation of the trade in national resources in eastern DRC, apply to the Congolese army as well. 
I will then present a few ideas, which we can discuss, for furthering the three pillars of Professor Ruggie’s Protect, Respect and Remedy Framework including the use of UN Security Council Sanctions at the international level, as well as a variety of actions at the national level.

Afrimex 
In February 2007, Global Witness filed a complaint to the UK National Contact Point (NCP) against Afrimex for breaches of the OECD Guidelines for Multinational Enterprises (OECD Guidelines), in connection with its trade in minerals during the war from 1998.
  Afrimex is a UK-registered company which operated in eastern DRC through the Congolese registered companies Société Kotecha and SOCOMI, both based in Bukavu. The British Government's NCP for the OECD Guidelines investigated the case and, in August 2008, published its final statement, upholding the majority of Global Witness' allegations.  It concluded that Afrimex had failed to ensure that its trading activities did not support armed conflict and forced labour.  A significant part of its conclusions rested upon the fact that Afrimex had not exercised sufficient due diligence in its supply chain, and that some of its suppliers - which included the comptoirs Muyeye and Olive - would have made payments to rebel groups (at that time, the RCD-Goma), thus contributing to the conflict.
 

Soon after Global Witness submitted its complaint in February 2007, Afrimex stated to the NCP, to Global Witness and, later, to the UN Group of Experts in 2008 that it was no longer trading in minerals from eastern DRC.  However, information gathered by Global Witness confirmed that it continued to do so during 2007, 2008 and parts of 2009, albeit not on as large a scale as during the earlier years of the war.  Furthermore, one of its suppliers in 2007 and 2008 was Muyeye, named by the UN Group of Experts as buying minerals produced by the rebel group FDLR.
  Afrimex's mineral comptoir, SOCOMI, is listed as an officially licensed comptoir for cassiterite in South Kivu, having paid its licence fee of US $9,000 for 2008.
  Several other sources interviewed by Global Witness in mid 2008 confirmed that SOCOMI and Société Kotecha were still operating and handling minerals.
  

By February 2009, almost six months after its final statement, the NCP had not received any information from Afrimex about the implementation of its recommendations relating, among other things, to the formulation, implementation and periodic review of a corporate responsibility policy.  

Global Witness welcomes the NCP’s final statement on the Afrimex case and supports many of its recommendations.  However, the British government will have to take further action to ensure that UK-registered companies such as Afrimex fundamentally change their practices and that the investigation and conclusions of the NCP are more than just a theoretical exercise. 

In January 2009, Global Witness wrote to Afrimex asking, among other things, for an update on the company's progress in implementing the NCP's recommendations.
  In March 2009, Afrimex replied to the NCP, with a copy to Global Witness, stating that it had stopped trading in minerals and that its last shipment of minerals left the DRC in around the first week of September 2008.
  
This assertion made by Afrimex confirms that regardless of it appearing before the NCP for breaches of the OECD Guidelines and denying that it made payments to the rebel group, RCD-Goma, it made payments to the rebel group, FDLR, up to at least September 2008 thereby funding rebels, albeit another group, for a longer time than alleged by the Global Witness complaint. 

On 24 March 2009, Global Witness wrote a letter to The Rt Hon Lord Malloch Brown calling for the UK government to recommend to the UN Sanctions Committee the application of sanctions under UN Security Council Resolution 1857 paragraph 4(g) which states that measures should be placed on “individuals and entities supporting illegal armed groups in eastern DRC through illicit trade in natural resources.” against Afrimex and its UK-based directors for their activities in eastern DRC. Furthermore, Paragraph 6 (a) “… encourages Member States to provide any information when available” to the Committee.

On 6 April 2009, Global Witness received a reply from The Rt Hon Lord Malloch Brown in which he stated “I do not discount the possibility of action under UN Resolution 1857 against British businesses where it is warranted.”  He went onto to state that an official government review of the information available in support of restrictive measures against Afrimex and its UK-based directors would be conducted.

The UK government, at a senior political level, needs to send a clear signal to UK-registered companies such as Afrimex that it expects them to carry out careful and thorough due diligence to ensure that their trade is not funding any of the warring parties in the DRC, and, consequently, any gross human rights violations they may commit, and that performing this is not an optional extra.  One way of doing this would be for the UK government to recommend to the UN Sanctions Committee that Afrimex, and any other UK-registered companies found to be trading in minerals produced by armed groups, be included in the list of companies and individuals against whom sanctions should be imposed.
  

Amalgamated Metals Corporation (AMC)
The December 2008 Final Report of the Group of Experts also established links between THAISARCO and the comptoir Panju (based in eastern DRC), which has close links with the FDLR.
  At paragraph 78 of the report, Panju is identified as one of the comptoirs in Bukavu directly complicit in pre-financing negociants, who in turn work closely with FDLR.  Panju is one of the top five exporters of cassiterite, coltan and wolframite from South Kivu, according to 2007 Congolese Government statistics.  In paragraph 79, the Group further states that Panju was aware "that certain mines they buy from are controlled by FDLR" and that this was common knowledge within the mineral houses in South Kivu.  The Final Report further states at paragraph 88 that "The Group has also obtained documents showing that all of Panju’s minerals purchases were sold to the Thailand Smelting and Refining Company" (THAISARCO).”
Through its own research, Global Witness has obtained DRC government export records that confirm that THAISARCO purchased over 2,000 tonnes of cassiterite, coltan and wolframite from Panju in 2007.  In December 2008, Global Witness wrote to THAISARCO and its parent company AMC inquiring about their trade with the DRC and their due diligence policies.  In their replies, THAISARCO and AMC attempted to create a distance between their trade and the situation in eastern DRC by stating that they do not operate "directly" in the DRC.  THAISARCO also claimed that "most parties and commentators appear to be in agreement that the continued trade in minerals from DRC is fundamental to the well being of the artisanal mining communities" and concluded:  "In summary, we believe we are providing a very valuable service to the DRC economy although we recognise that improvements in the visibility of the supply chain are both desirable and necessary."

Global Witness has obtained documents from the UK Companies House on the entities that comprise the AMC Group. AMC PLC's Annual Report 2007 and Accounts state that the company’s tin smelter is based in Thailand and operated by the Thailand Smelting and Refining Company, aka THAISARCO. It refers to THAISARCO as a "principal subsidiary and operating unit" of AMC PLC, and states that AMC PLC owns 75.25% of THAISARCO.

Global Witness’ findings on the commercial links between Congolese traders, the international companies who source minerals through them, and armed groups and army units in the region known for atrocious human rights violations, were independently supported by the BBC

On 18 September 2009, Thaisarco announced that it has chosen to suspend all purchases of cassiterite from the DRC, however, also stated that it would continue to fulfil all current contracts.
AMC were also included in a list of companies considered by the previous UN Panel of Experts to be in violation of the OECD Guidelines for Multinational Enterprises in 2002.



Similar to action required with respect to Afrimex, Global Witness
 calls upon the UK government to immediately submit a request to the United Nations Sanction Committee to add AMC to the sanctions list pursuant to Resolution 1857. 
Global Witness is appealing to companies sourcing minerals from eastern DRC to put in place thorough checks, including third party audits, and carry out spot checks on their supply chain. They should send representatives to the DRC to verify the claims made by their suppliers.

Additional recommendations for Home State action
1. For the Home State (i.e. country where a company is registered) to issue warnings and provide advice and assistance to their companies operating in conflict affected areas with respect to human rights concerns prevalent in those areas.

2. For the Home State to be proactive by engaging in outreach and monitoring activities of their companies operating in conflict areas 
3. At the national level, for the Home State to sanction their companies found to be in violation of the OECD Guidelines or named in UN reports through mechanisms and techniques reflecting the severity of the violations by public and private companies including: blacklisting companies, withdrawing any/all government support (e.g. insurance and other support from national export credit agencies), affect companies public procurement contracts, revoking a company’s license to operate, engage with the FSA to de-list a company from major stock exchanges, engage with the World Bank and other international institutions, etc...

4. For the Home State to compel companies to carry out due diligence to ensure that trade in natural resources from conflict affected areas is legal and complies with international human rights instruments. Their companies must be able to demonstrate the precise location and date of the extraction and the identities of all parties involved in extracting, handling and taxing the materials. Third party audits and spot checks should be carried out.  Companies must ensure that any materials that they buy neither finance armed groups nor military units, nor involve or contribute to human rights abuses at any point along the supply chain.

5. For the Home State to proactively monitor, investigate and report to the UN Security Council companies identified in UN reports (e.g. UN Group of Expert and UN Panel of Expert reports) which they have independently verified as making payments to armed groups either directly or through their supply chain.

6. For the Home State to pass legislation that criminalises their companies for direct and indirect affiliations with violence (use of force violations) committed overseas using, for example, the foreign provisions of anti-corruption bills as a precedent. 
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