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I would like to thank the United Nations Association for sponsoring this “Business Connections” event, and for inviting me to speak to you today.  It is so important for supporters of the U.N. to appreciate the significant potential of business in promoting human rights and effective economic development -- and even more important for businesses to appreciate the role of the U.N. and human rights in shaping an environment that is positive both for business and society.  

I feel somewhat like the snail that got beat up by the two turtles:  the snail goes to the police, who ask, “did you get a good look at the turtles who did this?”  And the snail says, “No, it all happened so fast” (!)  

Perspective.  As I often say, it makes all the difference:  whether the earth is flat or round; whether matter is solid matter, or just energy waves, particles, or superstrings that merely appear to be solid; whether the earth revolves around the sun, or the sun revolves around the earth (an insight that made real science and progress possible).  Perspectives shape reality.  Yet so often, business leaders and human rights advocates seem to be on totally different planets, speaking different languages and holding radically different perspectives.

A More Accurate Perspective

Fortunately, these different perspectives are increasingly merging into a single perspective that recognizes that neither side has a monopoly on truth or wisdom.  Those in the human rights community who say that businesses are inevitably destructive completely miss the boat.  Those in the business community who say that human rights advocates are naïve do-gooders without any practical relevance similarly miss the boat.  The truth is that both business and human rights are indispensable to resolving the most intractable problems of globalization facing the world today.  

How do you know when an issue reaches critical mass?  When it’s on “Entertainment Tonight,” as the Kathy Lee Gifford sweatshop scandal was -- almost a decade ago now.  One need only take a look at any major newspaper to see that expectations have changed.  As the ongoing corporate scandals receive continued public attention (and excoriation), it’s clear that consumers, investors, employees, regulators, and other stakeholders care deeply about these issues.  In fact, the debate over whether corporations have ethical and human rights obligations is largely over.  Milton Friedman’s view that businesses exist only to make a profit has failed to prevail, as even he recognizes that corporations that engage in fraud or benefit from torture or forced labor are unlikely to have persistent success in today’s scrutinized, globalized marketplace.  Instead of this view, our laws (like the Sarbanes-Oxley law), institutions (like the New York Stock Exchange), and actual corporate practices increasingly recognize that corporate social responsibility is here to stay.   This goes beyond mere public relations or Harvard Business School Professor Michael Porter’s ‘strategic philanthropy’:  it requires focusing on and deeply considering social and legal norms, values, and ethics, and how they affect business operations and success.  In a globalized world of instant communication, corporate social responsibility cannot be ignored.  

This recent and increasingly prevalent perspective requires a broader definition of corporate self interest that sees that businesses are part of the communities in which they operate; it requires a long-term and not merely a short-term view; and it requires one that encompasses stakeholders – employees, communities, investors, lenders, NGOs, and markets – not merely shareholders.  Not that money has suddenly become unimportant.  Paradoxically, to legally make money these days, you make more in the long-run if you don’t focus just on money!  

Good Business Sense

Fortunately, the best business leaders have always known this -- that great businesses are about building things that “last”, and about offering attractive social goods to people as well as making profits.  This perspective isn’t particularly new; it’s always made good business sense.  Even such a hard-nosed character as Henry Ford, who has now lent his name to the doctrine of “Fordism” associated with this insight, understood and stated the importance of paying workers fair wages, and treating them fairly – if only so they could and would buy his cars!  Fordism also acknowledges the importance of having good regulations, and that these need not be anathema to effective markets, but indeed are necessary to ensure that markets function in a clean, fair, and effective fashion.  

Similarly, business needs a middle class, domestically and globally.  Right now we’re seeing, instead, persistent domestic and global environmental degradation, poverty, and inequality that threatens both lives and livelihoods of many people.  It has now become a cliché to note that half the world lives on less than two dollars a day – but behind that statistic are literally billions of stories of individual daily struggle, toil, and despair.  This cannot be good either for global social and economic progress, or global peace and security against terrorism and conflict.  

Fissures in the Edifice of Globalization

There are increasing cracks in the global edifice of capitalism and democracy, with 55% of people in Latin America according to a recent U.N. study so frustrated that they now want return of dictators and more centralized planning.  Conflict persists in places globalization makes it easier to go to (and, technologically, “extract” from) – sometimes called “developing democracies” (a euphemism we pointedly use for places that are not democracies).  Given such continued difficulties, can businesses really afford to be seen as on the side of continued conflict, repression, underdevelopment, and environmental degradation?  An overwhelming majority – almost nine out of every ten births – takes place in developing countries.  How will the people of the world have peace and prosperity if such trend lines continue unabated?

Of course, business alone cannot solve these stubborn problems.  It will take tremendous effort by governments and all sorts of civil society actors to even begin to make greater progress.  But despite the lack of easy answers, businesses simply cannot be part of the problem.  Moral concerns command more proactive awareness and creative action.  But even for merely self-interested reasons, there is an imperative for business to be part of the solution.

Mere mention of the names recalls much of the story:  Enron, Tyco, Worldcom, Parmalat . . .   And it is no coincidence that Enron was not only defrauding its shareholders, employees, little old ladies, and pension fund investors:  it was also paying bribes around the world in places like Guatemala, and involved in human rights violations in places like India (via security contracts and over-reaction against protesters).  We read almost every day about companies being fined billions; shareholder resolutions are now a staple of annual meetings.  More than 35 ATCA (Alien Tort Claims Act) lawsuits are now pending involving many household name companies, facing hundreds of billions in liabilities.  The great accounting giant Arthur Andersen is gone. Are these reasons not to have corporate social responsibility, or to have it?  These are the sticks, and businesses ignore them at their peril.  

But turn over these sticks and they become potential carrots:  the ability to attract, retain, and motivate great employees; higher productivity, innovation, and quality; access to good investment; a brand name that consumers respect.  There are now trillions in the US alone in professionally managed social investment funds -- 35% of the socially-responsible investment (SRI) mutual funds have Morningstar’s highest rating for financial performance -- and many trillions more SRI funds in Europe, in amounts even larger than those available in the US.  SRI is now clearly recognized in U.S. law as a legitimate 401(k) fiduciary duty consideration.  In short, companies now know that corporate social responsibility (CSR) is vital to having good relations with stakeholders and the public; obtaining competitive advantages (as I saw firsthand with the culture of respect for human rights and the environment promoted at Nokia); proactively addressing problems and risks before they arise; protecting reputation, brand, and bottom-line profits.

Those businesses that focus solely on short-term quarterly numbers are like flat-earthers in this environment:  they’re experiencing a failure of vision – a flawed and inaccurate perspective.

That is the context; CSR’s response to these growing trends has thus far gone through certain historical phases, including simple philanthropy; proliferating voluntary public and private codes, often mainly for PR purposes; and in the last decade especially, some truly authentic and creative corporate leadership recognizing that businesses have a social purpose that includes but transcends making money.  

New Momentum for Corporate Social Responsibility and Human Rights

Secretary General Kofi Annan’s introduction of the U.N. Global Compact idea at the Davos World Economic Forum in 1999 was a major milestone:  nine voluntary principles in the areas of human rights, labor rights, and the environment.  The U.N. Millennium Development Goals agreed upon by the international community the following year (with ambitious goals to combat AIDS and other diseases, to provide water and electricity to poor people, and to halve global poverty itself within just a few short years) were another major milestone.  

Now over 1500 companies are active with the Global Compact, spanning many countries around the globe (though still relatively few in US in the opinion of most observers).  The Global Compact includes dialogues, networks, and forums for sharing best practices; a new “anti-corruption” principle will soon be added.  Some concerns have arisen that certain companies are using the Global Compact mainly to obtain public relations advantages -- sometimes even for what I would call “violations laundering” – without real commitment to implementing the principles.  Amnesty International, Oxfam, and the Ethical Globalization Initiative (among others) have called for stronger “integrity” measures to begin to address this problem of a company saying one thing and doing the opposite.  But all in all, the Global Compact was a vital fist step.  

The basic challenge now is twofold:  (i) to extend and elaborate the principles of the Global Compact and the number of businesses adhering to such principles and using the agreed-upon tools, and (ii) to dramatically step up compliance and implementation of the principles and tools in practice.  Otherwise, the still relatively low uptake by businesses and the charge of “all talk, no action” will continue to be levied by critics.

The New U.N. Norms for Global Business

The latest and perhaps most exciting initiative to help address these two challenges (of broader and deeper agreed-upon CSR principles, and pointing the way to more effective implementation), is that known as the U.N. Norms on the Responsibilities of Transnational Corporations and other Business Enterprises – or U.N. Norms, for short.  Drafted over several years by a U.N. body of independent experts, the Sub-Commission on Human Rights, which in turn advises and sometimes drafts instruments for the inter-governmental Commission on Human Rights (the higher body in the U.N. system), the U.N. Norms reflect the broad input of many businesses, unions, academics, human rights advocates, philosophers, governments, NGOs, and inter-governmental organizations.  I was one of the businesspeople consulted, and in my own volunteer participation in the initiative attempted to give input both as to what would work from the practical perspective of business, and what is necessary given the increasingly clear international legal obligations applying to businesses in the realms of human rights, the environment, and sustainable development.  

Not all of my suggestions were taken.  But all in all, I was pleased to have what I considered a fair hearing of my ideas and drafting suggestions, and was extremely impressed by the document finally produced after several years and unanimously adopted by the U.N. Sub-Commission in August of 2003.  The exercise was attacked both from the left, for example by Marxists and others who were adamantly anti-business, and from the right, for example by extreme laissez-faire ideologues who imagine that free trade actually exists and who object to all regulation of business.  But the resulting document struck what most consider a moderate, pragmatic, but principled balance.  

The final document constituting the Norms, copies of which I have available or which may be downloaded from the web at many sites [including the Business & Human Rights Resource Centre (www.business-humanrights.org), the Office of the UN High Commissioner for Human Rights (www.unhchr.ch), the University of Minnesota Human Rights Library (www1.umn.edu/humanrts), and many other sources], was forwarded to the higher body – the UN Commission on Human Rights – and considered this past Spring.  The Commission tasked the office of the UN High Commissioner for Human Rights with the job of reviewing the topic of corporate social responsibility norms pertaining to business, including the UN Norms, and compiling a report to be considered at next year’s Commission in the Spring of 2005.   The Commission’s decision on the subject significantly and explicitly noted that the aim of the exercise was “to identify options for strengthening standards on the responsibilities of transnational corporations and related business enterprises with regard to human rights and possible means of implementation” (emphasis added).

In the remaining time I have, I’d like to give a brief overview of the topics and content covered by the Norms; consider various issues that have arisen regarding them; and point the way toward future action and the positive role you can play in helping to shape the Norms.  We can then discuss the specific issues in more detail during the question period.

Content of the Norms

The Norms represent a considered reflection on existing international legal standards, as well as the many public and private voluntary codes of conduct that have proliferated (especially in the last two decades).  They generally focus on what may be characterized as the essential, commonly accepted minimum standards for ethical and responsible corporate action in the fields of human rights, the environment, and sustainable development.  Those familiar with the Universal Declaration of Human Rights, and its preamble (directed not only at nation-states, but also ‘organs of society’), will recognize many of the fundamental rights referenced.  Both civil and political rights (such as freedom of speech, freedom of religion, freedom from torture or slavery) and economic, social, and cultural rights (such as the right to work, to health) are referenced.  

NGOs have received the Norms with overwhelming acclaim; the business reaction has been more mixed, with some business organizations (such as the International Chamber of Commerce and International Organization of Employers) expressing concerns that the Norms put obligations on businesses that are exclusively appropriate for nation-states, and other business organizations (such as the Prince of Wales International Business Leaders Forum and the Business Leaders Initiative for Human Rights) welcoming the Norms as a positive step forward that should be ‘road-tested’ in practice.  Since the business organizations criticizing the Norms appear to be misinformed on their content (e.g., in the very first article, the Norms make clear that nation-states retain the primary responsibility for human rights compliance, with businesses only responsible within their sphere of activity and influence), it is hoped that with fuller discussion the ICC and IOE will recognize the Norms’ potential for social and business progress, and engage in the process of further evolving the Norms so that they reach their maximum effectiveness both as a realistic tool for business and for promoting human rights, development, and the environment.  

One particular argument raised against the Norms by some of these business organizations has been that they mistakenly portray international law, which is allegedly only ‘inter-national’, i.e. between nations.  While this was in fact the classic view of international law, both theory and practice have increasingly recognized over the years that individuals and other non-state actors have obligations under international law, and can indeed be subjects of international law for various purposes.  Especially since the explosion of new human rights laws and standards at the middle of the last century, and with the growing power and influence of transnational corporations and other economic actors since that time (somewhat at the expense of national sovereignty), both scholarship and the practice of responsible businesses have increasingly acknowledged these obligations.

The time has now come to clarify and bring together the disparate standards circulating through private company codes of conduct, and various public or quasi-public codes (ranging for example from the Sullivan Principles to ISO Standards, the Caux Principles, and the Global Compact) in one single place that cuts across industries, is current, and provides business managers and leaders a more detailed and helpful checklist of items to consider when confronting difficult ethical dilemmas.  This is what the Norms do.  They gather in one convenient place some of the most essential, common minimal standards of behavior for businesses operating in what are, after all, global business conditions more scrutinized than ever before.

Certain basic principles run through the Norms.  The main substantive obligations are to do no harm (e.g. not directly or indirectly engage in or be complicit in human rights violations), and to do good where feasible.  Now these broad ethical principles clearly require detailed consideration in any given situation, and the Norms do not pretend to have all the answers (or even most of them).  But they do help identify key issues and give helpful pointers toward the proper direction of thought and decision-making.  Other principles include that of consulting with other stakeholders (e.g. with indigenous peoples) and receiving their informed consent before taking actions that affect them.  Such a principle makes sense in interpersonal relations, and makes sense in the business context as well.  The Norms also strongly endorse the principles of transparency and accountability.  They contemplate companies doing what companies are increasingly doing:  disclosing a so-called “triple bottom line”, not just of financial performance, but also social and environmental performance.  This connects up with the principle of consultation, for example, by aligning with the idea of preparing human rights or environmental impact statements before taking major corporate actions with potentially harmful consequences.  The intent is not to have a meaningless bureaucratic exercise, but to point to best practices that proactively avoid later liabilities and risks, by allowing them to be envisioned and dealt with up front, before they become too costly or even irremediable.  Issues surfaced beforehand can then be taken into account in a process of decision-making that leads to higher quality results, both for business and for affected stakeholders.  

The rights covered in the Norms are basically the classic human rights identified in the Universal Declaration of Human Rights, including civil and political rights (again, e.g. free expression, due process, freedom from torture or slavery) as well as economic, social, and cultural rights (e.g. labor rights).  If you’ve not read this short but powerful document, I highly recommend it.  It was largely inspired by the U.S. Bill of Rights, and drafted under the leadership of Eleanor Roosevelt.  But it also took inspiration from and was influenced by consultations with literally hundreds of philosophers, statesmen, and eminent persons from every region of the world, lending it true universality.  We often think of “rights” as a Western Enlightenment creation, without adequately appreciating the extent to which these basic notions of compassion and care were remarkably common in cultures and religions around the world.  Of course, since the Universal Declaration was first drafted during the middle of the last century, it has repeatedly informed national laws and constitutions, been translated into the two main human rights treaties that with the UDHR form the “International Bill of Rights,” and ratified at various international fora, including through the Helsinki Process and at the Vienna World Conference in 1993.  The UDHR thus now constitutes the common language, the common basis of expectations, and the common human rights framework, of nations and peoples around the world on these issues.  The time is ripe for companies to familiarize themselves with and incorporate these basic principles into their operations and decision-making. 

Indigenous peoples’ rights are referenced at several points – an important contribution of the Norms given the historical vulnerability of these populations to human rights violations and adverse environmental harm.  The Norms also address issues of anti-bribery/anti-corruption, security arrangements, fair business dealings and consumer protection, workers’ rights and conditions of work, environmental protection, and development.  In this last context, the Norms would support, for example, creative initiatives like that of Nike to reportedly supplement wages with microcredit, to enhance local living standards.

The Legal Status of the Norms

The legal status of the Norms arises from their attempt to gather existing international legal principles, and help clarify the application to companies.  They therefore go beyond the merely voluntary private codes by referencing existing laws and standards, but of course fall short of a mandatory treaty on the subject (which is not only politically unrealistic right now, but unless it is very carefully drafted and considered, could even be counterproductive both to economic growth and effective protection of human rights).  The Norms thus have some “soft law” or declaratory international legal status -- but it is merely intermediate status that corresponds to their incremental contribution toward further clarifying the legal and ethical obligations of business.  

While the Norms point the way to possible external monitoring of companies, this should be seen at this point as really more a roadmap of exemplary possibilities than any kind of authoritative mandate to any institution.  (In fact, in deference to the fears of some governments and business interests that the Norms would be used to immediately implement intrusive monitoring by the Sub-Commission, the Commission’s decision clearly states that the Sub-Commission should perform no such monitoring). 

Specific Issues:  Definition of Businesses Covered, and Scope of Norms

Now let me address a couple of specific issues and how they are dealt with in the Norms.  The Norms take a broad approach to defining the businesses to which they apply, not opting for a narrow definition limited solely to internationally active transnational companies.  This is for two main reasons.  Otherwise, the Norms would give large domestic companies (including e.g. large state-run companies) an unfair competitive advantage over small transnationals.  And otherwise large transnationals could simply evade responsibility merely by changing their form to be legally classified as strictly domestic.  However, the Norms recognize at several points that larger transnationals of course have greater obligations, commensurate with their greater spheres of activity and influence, and that very small, domestic businesses would have correspondingly reduced obligations.  While the obligations in the Norms theoretically extend to the entire supply chain, again those obligations are sensibly limited by the same principle of applying solely within a company’s sphere of activity and influence. 

The Norms are indeed ambitious, but not excessively so.  The approaches recommended are by and large the minimal standards and best practices to which responsible companies already adhere.  The Norms are not perfect, and not intended to be fixed in stone.  Rather, they are intended to organically evolve in accordance with experience of what works.  Further, they clearly could be improved in several respects.  For example, the reference to businesses avoiding products that “potentially” do harm is a bit too broad, since conceivably any product could potentially harm.  However, one would expect the Norms to be interpreted in accordance with a rule of reason.  Similarly, the scope of affirmative obligations of business in the realm of economic, social, and cultural rights could usefully be further clarified.  That said, however, the basic injunction of the Norms that businesses should both do no harm, and avoid complicity in doing harm, is a very useful basic reminder.  

The Rationale for the Norms

Why are these Norms needed, especially given the other instruments and initiatives in this area?  The main reason for the Norms is of course the persistent poverty, inequality, and human rights violations that show that prior approaches have not yet made sufficient progress.  While the Global Compact, the OECD Guidelines for Multinational Enterprises, the Caux Principles, the Sullivan Principles, SA 8000, and many other worthwhile efforts each have their unique value-added contributions, the Norms both complement and build upon these other initiatives.  They complement the other initiatives by virtue of their quality, comprehensiveness, and level of detail; they simultaneously build upon these other initiatives by providing another useful iteration of similar principles, simultaneously broader and more detailed, under the uniquely legitimate U.N. imprimatur.  

From the standpoint of business, they offer quite comprehensive yet concise content that reflects more harmonized rules, relevant across industries, in one convenient reference place, with potentially very useful and pragmatic applications.  When we at Nokia built a factory in a Brazilian rainforest, for example, the Norms would have provided a very useful checklist of issues to consider addressing, and principles to consider in addressing them – the things that any responsible business would want to consider both as a matter of ethics and simple business sense.  While Nokia has wonderful people and a great culture, and effectively addressed the various issues, the Norms would have made the task easier.  To the extent risk-management principles like the Norms are followed at the individual company level, the result should be reduced rather than increased legal liability.  To the extent they are followed internationally, the result of this clarified normative framework should be a more level playing field among businesses, with “deviant” companies increasingly marginalized and the “race to the bottom” curtailed.  Businesses as well as society would only welcome the resulting virtuous cycle of more positive exchange and understanding and enhanced global peace and prosperity.  Accordingly, it would behoove businesses to educate themselves and their employees and other stakeholders about the Norms and their potential in helping to realize this positive vision.  Resisting thoughtful initiatives like the Norms, on the contrary, could lead to further negative backlash against businesses.  As we lawyers say, bad facts make bad law.

Next Steps

The current status of the Norms, again, is that they have been received by the Commission on Human Rights and will be considered within a report by the Office of the High Commissioner for Human Rights (www.unhchr.ch).  The report will deal with the subject of corporate social responsibility in general and the obligations of transnational corporations and other business enterprises regarding human rights in particular.  The aim of this exercise, again, is explicitly noted as strengthening those obligations.  Thus, the new U.N. High Commissioner for Human Rights, Justice Louise Arbour, is charged with reviewing existing instruments, holding discussions, and otherwise seeking input on these issues.  

Businesses should take the opportunity to provide their honest input regarding the Norms.  They should consider joining the growing number of companies, including Hewlett-Packard of the U.S., in “road-testing” the Norms so that issues can be identified and the Norms can be continuously improved.  In addition to directly contacting the High Commissioner’s Office in Geneva, there are a number of conferences coming up which offer opportunities for business to more broadly engage with and provide constructive input regarding the Norms: these include the Global Compact Summit in New York in late June (for members of the Global Compact); the Business for Social Responsibility conference in November; and former Irish President and High Commissioner for Human Rights Mary Robinson’s “Realizing Rights”/Ethical Globalization Initiative Conference in London on December 9, 2004.

My own “triple bottom line” on these issues?

1.  New norms are coming, like it or not, so why not recognize reality and take the opportunity to shape realistic rules that further the interests of both business and human rights?  Otherwise, continuing corporate scandals could threaten both business and human rights by resulting in excessively onerous, counterproductive regulation.

2.  Obligations similar to those contemplated by the Norms do not impose onerous new burdens, but reflect practices already engaged in by most of the best companies.  So why not offer leadership to help extend these Norms more broadly, isolating the “deviants” and reinforcing the “level playing field”, removing the competitive disadvantage to which responsible companies may otherwise be subject?

3.  As important as internal norms are – and progress is impossible without them – experience demonstrates that external norms like these are the best means of encouraging that level playing field and the other positive business and social results within reach.

So, in conclusion, whichever side of the debate you may be on, please keep an open mind regarding the Norms and similar initiatives.  All too often, corporations are demonized as inherently evil.  This is just as mistaken as the contrary view that businesses can do no evil and that pure laissez-faire market approaches (i) exist in reality, and (ii) should be subject to no regulation whatsoever.  A more accurate, non-ideological perspective recognizes that business “interests” should be broadly defined to include stakeholders and not merely shareholders, and long-term as well as short-term considerations.  It also recognizes that markets are always shaped by human forces, and should be shaped with fairness, social equity, and human rights firmly in mind.  Only such a clear-eyed view of the social, business, and natural environments will allow continued success and prosperity for business, too. 

� Investor/Entrepreneur and Law Educator; former Chief Legal Officer of Nokia, Inc. and member of the International Advisory Network of the Business & Human Rights Resource Centre.
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