Press Statement

Precedent setting civil action instituted against Anglo Gold Ashanti Ltd 

Lawyers acting for a 48 year old Eastern Cape mine worker, Mr Thembekile Mankayi, have on Monday, 9 October 2006 issued and served summons on Anglo Gold Ashanti Limited for damages in the amount of R 2.7 million.

Mr Mankayi was employed for sixteen (16) years as an underground mineworker  by Anglo Gold Ashanti Limited, when it was still called the Vaal Reefs Exploration and Mining Co Ltd, at the Vaal Reefs goldmine near Klerksdorp. Mr Mankayi  was dismissed by the mine in 1995 on the grounds of medical incapacity.

It is averred in the civil action on Mr Mankayi's behalf that as a result of his workplace exposure to harmful dusts and gasses he has suffered a significant injury to his cardio respiratory system.  Mr Mankayi suffers from silicosis, obstructive airways disease and is presently being treated for a third bout of pulmonary tuberculosis.When encountered in association with silicosis as is the case with Mr mankayi the disease is referred to as silico –tuberculosis. Silicosis predisposes mineworkers to TB. These are all occupational diseases, routinely encountered by underground mineworkers in the gold mining industry, and known to be caused by exposure to harmful dust and gasses.
Over the last hundred years, hundreds of thousands of mineworkers have contracted these diseases as a consequence of their employment on the gold mines.  Many tens of thousands have died of these preventable diseases and tens of thousands more have been crippled and maimed. Only a small number of gold miners have been able  to spend a full working lifetime underground because, like Mr Mankayi, they are killed or become disabled through injury or disease long before normal retirement age.

The fate of gold miners such as Mr Mankayi is to be discharged, to be sent back to their homes and to live in poverty and hardship until their premature deaths from lung or heart failure associated with their occupationally acquired condition. 

Ever since the Mines and Works Act No 27, was promulgated in 1956, the law has required that "every part of a mine where persons are required to travel and work shall be properly ventilated to maintain safe and healthy environmental conditions for the workmen and that the ventilating air shall be such that it will dilute and render harmless any inflammable or noxious gases and dust in the ambient air." However, employers such as Anglo Gold Ashanti, have paid scant regard to this fundamental obligation to their workers. As a result  thousands of their employees have been killed and substantially disabled after contracting preventable occupational lung diseases.  The wives and children of these Mineworkers have themselves been plunged into poverty and unrelenting hardship by the loss of the support of their husbands and fathers. 

Even as these same goldmining companies were killing and maiming their employees on an industrial scale, they were generating billions of dollars in profits for their shareholders in London, New York and Zurich.  The apartheid system made it possible for the gold mining industry, quite literally, to use healthy men, consume their health and then discard workers as if they were just another commodity or production input.  There was a plentiful supply of healthy men to replace the discarded sick miners. The apartheid system allowed the gold mining industry to treat the workers as if they were sub-human. The apartheid system also afforded mining companies legal immunity against the civil consequences that would otherwise have followed from their negligent conduct.  That immunity ensured that no matter how many workers were killed or maimed and regardless of whether the employer was responsible for this or not there would be no legal consequences for the employer and it would have no impact on the company's profits.  Without any legal or financial incentive to protect the health and safety of their workers they failed to take any effective measures to do so and the appalling and persistent toll of death and disease, that has been the legacy of the South African gold mining industry since its inception, has been the consequence of this.

It is an indictment on our country that the immunity afforded employers during the apartheid era persists 12 years after the dawn of the democratic era. In South African law an employee has no civil remedy against his employer for the loss or harm he or his dependants have  suffered in consequence of his employer's failure to comply with his legal obligation to provide a safe and healthy workplace. It makes not an iota of difference whether his employer was grossly negligent or not.

Mr Mankayi will never be fit for employment again, his working career has been cut short by almost 15 years.  He has 17 years before he is eligible for a state old age pension. He is, and will remain, unable to support his wife and 10 children in the rural Eastern Cape, and his capacity to participate as a productive member of his home community is significantly impaired. He suffers from chest pains, coughing and shortness of breath, night sweats and weight loss. His claim for his disability and loss of amenities of life associated with the damage he has sustained to his cardio respiratory system, which is irreversable and progressive is R 500 000.00 

Mr Mankayis past and future loss of earnings calculated on the basis that he was earning only R800 per month when he was dismissed by AngloGold Ashanti in 1995 are in excess of R600 000. 00. His future medical costs, assuming that he has access to the quality of private medical care that most AngloGold shareholders have access to, are estimated at over R 1.4 million.  

In terms of the law as it has been understood and interpreted to date, Mr Mankayi must content himself with the R 16 316.00  which he received in terms of the statutory compensation scheme that is funded by AngloGold and other employers in the industry. If Mr Mankayi's condition deteriorates to the extent that his lung function impairment exceeds greater than 40% he stands to receive another R 16 000 odd rand.  This is the amount that the gold mining industry's employers and the South African state deem to be adequate compensation for the contraction of a preventable, incurable and progressive and disabling disease and the loss of 15 productive years of employment.  This is the reward that Mr Mankayi and thousands of Mineworkers who contract these diseases each year receive for a working lifetime of service in the South African gold mining industry. 

The statutory compensation to which Mr Mankayi is entitled is just a fraction of the compensation to which he would have been entitled if he had contracted the same diseases in consequence of his employment outside of the mining industry. Industrial workers are entitled to free medical treatment and lifelong pensions if they are disabled by an occupational disease. Because Mr Mankayi was a mineworker he is not eligible to receive a pension nor is he entitled to receive free medical treatment under the ODMWA. He is only eligible for the paltry lump sum benefits of the ODMWA and must somehow find his health services within the public health sector.

Due to their economic and political power the mining industry has been able to secure and maintain a dispensation whereby the benefits afforded all other workers with occupational diseases are not extended to Mineworkers who contract occupational lung diseases as a result there are long-term exposure to harmful dust and gasses underground.  As a result the levies paid by the mining industry to the statutory compensation scheme are just a fraction of the amount that they would otherwise have paid if Mineworkers received the same benefits as industrial workers.  This means bigger profits for shareholders. A very cheap form of compensation. A subsidy.

One of the principal economic rationales for apartheid was securing the provision of a large quantities of cheap and disposable black labour to the South African gold mining industry. It was a system whereby millions of black workers subsidised the obscene profits of the goldmining industry with their health and their lives.  The consequences are still felt throughout  those parts of southern Africa from whence mine labour was drawn. Lesotho, the Eastern Cape, Mozambique, Malawi and Northern KwaZulu Natal remain the most impoverished and underdeveloped parts of the subcontinent.  This is a direct consequence of the service that generations of healthy young men gave to the gold mining industry at enormous cost to them, their families and their communities.

This litigation is an attempt to hold the gold mining industry accountable for the crimes and outrages of the past.  This is a history and present for which the South African gold mining industry has to date refused to accept any responsibility notwithstanding the gross and manifest injustice that the industry has visited upon those who served it.

AngloGold Ashanti is publicly committed “ to fulfilling its obligations and duties as a responsible corporate citizen, ensuring that its behaviour reflects a genuine concern for its stakeholders, including shareholders, employees, their families and the communities and environments in which we live and work. AngloGold Ashanti aims to operate workplaces that are safe and healthy, to ensure that the environments in which we work remain ecologically sound and sustainable, and to ensure that the communities in which we operate derive real social and economic benefits from our presence.”  Unless the company takes responsibility for the lot of the thousands of loyal employees, like Thembekile Mankayi, who served it for many years but who now find themselves destitute,crippled and maimed after contracting occupational diseases caused by the unsafe and unhealthy working conditions to which they were exposed, these fine words ring hollow. 
It is hoped that AngloGold will acknowledge that it has a responsibility to Mr Mankayi, who has become sick and disabled not through any fault of his own but because he loyally served the company. Anglo Gold Ashanti had a responsibility to provide Mr Mankayi with a safe and healthy work environment but failed to do so. Now AngloGold must take responsibility for the consequences of their failure to meet their responsibilities.

It is also hoped that this litigation will assist in  focusing attention on the urgent need for a complete overhaul of the legislation dealing with compensation for occupational disease under the ODMWA. The legislation is a relic of the Apartheid past, the last of legislation to be de-racialised yet otherwise remaining unchanged it is manifestly unjust and inequitable, it discriminates against mines and risks workers  and is a powerful disincentive to employers to take health and safety in the workplace seriously. The law condemns injured workers and their families to destitution and subsidises the killing and maiming of workers by employers. 

The Occupational Diseases in Mines and Works Act ,which regulates compensation for mine workers who contract occupational lung diseases is an absolute disgrace that cannot be defended and is in fact not defended by anyone. It persists because the resistance of employers and the state to paying fair compensation weighs more heavily on the collective mind of the legislature than do the cries of misery and hunger emitting from thousands of homes in rural and impoverished Southern Africa. Shame upon them. 

This is not the first attempt to hold the gold mining industry accountable through litigation, Australian based class-action lawyer Richard Meeran, has in conjunction with the Legal Resources Centre, instituted proceedings against Anglo-American PLC in an attempt to hold them responsible for the delicts committed by their subsidiary gold mining companies.

The association of lawyers involved in the Mankayi litigation will shortly institute further legal proceedings against the gold mining industry and the State to challenge the constitutionality of the discriminatory and highly prejudicial compensation regime applicable to Mineworkers.

The law firms participating in this litigation, are the Washington based, public interest and class-action law firm of Cohen Millstein Hausfeld Toll, who achieved renown in the successful Holocaust litigation brought against Swiss Banks in the 1990's, Abrahams Kiewiets, a Cape Town-based law firm well known for its participation in the apartheid reparations class-action litigation currently on appeal in the New York courts and Richard Spoor an occupational health and safety lawyer of White River Mpumalanga.
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