Open Letter to the Special Representative of the UN Secretary-General on Business and Human Rights: The genesis and development of MNC litigation in South Africa and a possible model for the future


Introduction

The ability to hold multi-national corporations (MNCs) to account legally in the home states of their head office parent corporations, for wrongdoing arising from their overseas developing country operations, is important because: (a) the head office orchestrates and is the focal point of the organisation, and (notwithstanding the probable application of local law) holding the parent to account at home will make compliance with uniform standards across the global operations of the MNC more likely; (b) the parent is usually more able to meet any financial sanctions that are imposed than its overseas subsidiaries are; and (c) obstacles to access to justice locally, due to fear of persecution, corruption or lack of resources to fight a case against MNCs, frequently preclude any practical possibility of legal action in MNC host states.

In light of Article 2 of the 1968 Brussels Convention on Jurisdiction and Enforcement of Judgments (as applied by the European Court of Justice in Jackson v Owusu), the courts of European Union states are obliged to exercise jurisdiction in proceedings brought against home-domiciled parent corporations, irrespective of the place of the alleged wrongdoing. Proceedings in the courts of common law non-EU states against home-domiciled parent corporations remain susceptible to dismissal on the grounds of forum non conveniens (“FNC”), an issue which may take several years of costly litigation to resolve.  In the US however, the Alien Tort Claims Act, which is less susceptible to the application of FNC, has provided a possible mechanism for pursuing MNC claims arising overseas.

Even so, claims against MNC parent corporations in their home states obviously depend on the availability of evidence implicating the parent in the alleged wrongdoing in a manner that is legally actionable. There is limited value in instigating a claim without such evidence purely in order to secure jurisdiction. If the available evidence legally implicates only the overseas corporate entities of an MNC, then achieving justice is likely to depend on finding a means of pursuing action in the local courts. Quite apart from this, it is highly desirable that local courts of developing countries should, ideally, be in a position to deal with wrongdoing which impacts on their societies. The availability of local lawyers who are willing and able to take on this challenge is in turn dependent on the existence of a legal environment and procedures that are conducive to litigating such cases in local courts. Given the extent of technical and legal resources invariably at the disposal of MNCs, “equality of arms” is a key factor in this regard.

The current South African litigation on behalf of gold miners against Anglo American illustrates how, with cooperation between UK and South African lawyers and the South African Legal Aid Board, it has been possible to undertake complex multinational litigation in the South African courts. The opportunity for such collaboration arose from earlier MNC litigation in the UK on behalf of South African workers against Cape PLC and Thor Chemicals. That litigation had aroused significant public interest and sympathy in South Africa and had itself involved collaboration between lawyers in South Africa and the UK.

In light of the focus of the Special Representative of the UN Secretary-General on Business and Human Rights on access to remedy for corporate violations of human rights, and the SRSG’s interest in better understanding obstacles to justice, I have been asked to share my and my firm’s first hand experience in the South African context, particularly as it relates to developing domestic capacity to address these kinds of cases. 

UK litigation against Cape PLC and Thor Chemicals

The South African operations of UK-based Cape PLC and Thor Chemicals occurred during apartheid and typified the issue of “double standards”. The resulting cases were also the first cases of this type to be brought in South Africa, and in the UK. For these reasons, they attracted ongoing mainstream media attention. Although the cases were led by Leigh Day & Co (“LDC”), South African lawyers were involved in both cases in the taking of instructions, interviewing of witnesses and other evidence gathering. The successful settlement of the cases alerted South Africans, and in particular South African lawyers, to the prospect of other similar actions against other corporations on the grounds of breach of a duty of care.

In August 2000, just prior to settlement of the second Thor Chemical case (Sithole v Thor Chemicals), it had emerged that Thor’s parent company had undergone a demerger which had left the parent virtually asset-less. An application was made (under a provision of the UK Insolvency Act) to declare the demerger void, on the grounds that the dominant purpose was to defraud the victims. The UK Court of Appeal concluded that the inference that the demerger of Thor was connected with the pending claims was “irresistible” and ordered Thor to pay money into court and disclose documents concerning the demerger. Settlement followed soon after.

Gencor litigation in South Africa

In 2001, another group of South African asbestos victims commenced an action in South Africa, against the South African mining company, Gencor. The legal basis of the claim mirrored that in the Cape PLC litigation. Three of the South African lawyers for the claimants had also assisted in connection with the Cape PLC litigation

In 2003 it emerged that Gencor was planning to “unbundle” its assets without making provision for asbestos claims. The claimants’ legal challenge to the unbundling resulted in a substantial monetary settlement and the establishment of the Asbestos Relief Trust in South Africa. The trust is the vehicle through which the settlement money is channelled to asbestos victims who were exposed to asbestos from the operations of various entities formerly within the Gencor Group

South African gold miners’ litigation against Anglo American

Transnational collaboration between lawyers and funders

This case is ongoing and entails by far the most elaborate and extensive collaboration between UK and South African lawyers to date.

Following the Cape PLC and Thor Chemicals settlements, LDC were requested to assist South African gold miners suffering from silicosis. However, even in the case of Anglo American, the mining corporation with the strongest connection to the UK, there was no realistic prospect of suing in the UK. 

In the Cape PLC case, the collapse of the South African legal aid system due to bankruptcy, and the unlikelihood that local lawyers would act on a contingency basis in South African litigation, were the reasons why Cape’s FNC motion was ultimately dismissed by the UK court.  These were also the reasons for the FNC dismissal in Sithole v Thor Chemicals. However between 2000 and 2004, improved management enabled the South African legal aid system to begin to rejuvenate and this raised the possibility of a collaboration between UK and South African lawyers pursuing test case litigation in South Africa, with some legal aid funding. LDC joined forces with the prestigious South African Legal Resources Centre (“LRC”) and the Legal Aid Board, in an arrangement that comprised the LRC as the claimants’ attorneys and LDC as consultants to the LRC. Eminent South African counsel also agreed to act.  The Legal Aid Board “Impact Services Unit”, established specifically to fund litigation with a wider public interest, agreed to provide funding for experts and South African lawyers.

Ten test cases were commenced in the Johannesburg High Court in 2004 and are scheduled for trial in February 2010. Although the legal basis of the claims differs from that in the Cape PLC case, breach of a legal duty of care on the part of the former Anglo parent company, Anglo American Corporation of South Africa Ltd (now Anglo American South Africa Ltd), domiciled in South Africa, is again the central allegation. Estimates of the numbers of silicosis victims who may potentially benefit from the outcome of the test cases range from tens of thousands to hundreds of thousands, including a significant number of former miners from the neighbouring states of Lesotho, Botswana and Malawi. Should the test cases succeed, it is envisaged that further firms of South African attorneys will be involved in taking instructions for the wider class of victims.  An attorney from one such firm has been working for LDC for the past ten years, coordinating the South African end on the Cape PLC litigation and now on this litigation. LDC works closely with the LRC and has a permanently staffed office for the purposes of this case within the LRC.

Predictably, Anglo has a formidable legal team, comprising leading commercial law firm Webber Wentzel Bowens and eminent counsel. Nevertheless, speedy and cost effective transmission of documents and teleconferences across the Internet, combined with a committed team, has enabled the claimants to fight the case, albeit still not on “a level playing field”. Some half a million documents disclosed by Anglo have been scanned into an electronic database, which is hosted by the Legal Aid Board and is readily accessible.

Wider impact in South Africa

A consequence of the fact that there is a history of industrial disease litigation in other common law countries like the UK and Australia for example, but no such history in South Africa, is the potential to develop South African law to the benefit of the victims. South African courts have traditionally referred to English cases as persuasive authority. Legal principles of great significance that may be introduced into South African law as a result of the test cases include the concept of "material contribution" in the law on causation, and recognition of an entitlement to the value of voluntary nursing care provided to an injured individual by relatives in any assessment of damages. The involvement of lawyers from different jurisdictions obviously increases the awareness of potentially beneficial laws elsewhere, a feature which is of special significance due to the shared common law heritage.
  
Conclusion

The collaborative arrangements between UK and South African lawyers and the Legal Aid Board in the test cases against Anglo are a progression from the earlier UK litigation against Cape PLC and Thor Chemicals.  Those cases provided the impetus, environment and legal basis for the Anglo case to proceed in the South African context.

In addition to potentially benefiting tens of thousands of sick miners and their families, development of the law resulting from the Anglo case could enhance the rights of many other citizens too. The collaborative arrangements reflect a symbiotic relationship in which each of the players is a necessary component: the LRC as the South African attorneys; LDC with expertise in running this type of litigation; and the Legal Aid Board as funders. This type of arrangement may provide a model for other MNC cases in South Africa or in other developing countries. 

There are however significant limitations to the emulation of this approach in other developing countries. For a start, as noted above, the Anglo collaboration involves lawyers from common law jurisdictions. It would be substantially harder, for example, for UK lawyers to contemplate constructive involvement in an overseas case in a non-English speaking country with a different legal system. Second and more generally, the financial viability of such cases from the perspective of lawyers in developed countries is bound to be risky.  In the Anglo case, the position has been alleviated to some extent by the support of the Legal Aid Board, but substantial input into the case, in terms of both resources and expenditure, clearly has significant financial implications for the law firms involved. 


Richard Meeran

Partner 

Leigh Day & Co

London, 16 January 2009
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