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In looking at today’s conference program, I note that this session is entitled “The Way Forward – The Mandate of the Special Representative.”   I devoutly hope that this was merely a typographical and not a substantive juxtaposition. The issue of how to adjust the international institutional order in response to corporate globalization raises profound and even historic challenges, for which there is no single way forward, and certainly none under my control. 


History does teach us that severe imbalances between the scope of markets and business organization, on the one hand, and the capacity of societies to protect and promote core values and objectives, on the other, are not sustainable. The Victorian era’s variant of globalization collapsed, as did the attempt to restore a laissez-faire international financial order after World War I, because both made it difficult if not impossible for states to meet growing domestic demands for greater social justice. Both failures triggered the emergence of ugly “isms” that were bad for business and human rights alike. Today there is a very real concern that, in response to the gap between global markets and the capacity of societies to manage their consequences, political leaders may turn further inward, and intolerant forms of nationalism and fundamentalism may emerge as a promised means of social protection. Avoiding such outcomes is an overriding challenge faced by the business and human rights communities, both of which embody global interests. The question is how best to achieve these common ends.


Those of you who have looked at my mandate know how vast in scope it is. I have started to carve out different components of it in order to understand them better, and to identify the directions in which achievable objectives may lie. One of these parts is the subject of this conference – corporate complicity and spheres of influence in relation to human rights abuses. 

I will limit my brief remarks primarily to corporate liability for abuses that amount to violations of international criminal or humanitarian law. This is hardly the most prevalent issue on the business and human rights agenda.  But I chose it as a starting point of my work for two reasons. First, it is a critically important issue in its own right, and one on which greater clarity is needed. Second, I thought it might also shed light on the general strategy of legalizing corporate human rights obligations, which has generated such heated debate. Some parties claim that international law already has reached the point where corporations have direct international legal obligations for the broad spectrum of human rights, while others argue that achieving that end should be the aim of my mandate. Examining case law on corporate liability under international criminal and humanitarian law, I felt, might help test the viability of those propositions. 

1.  
Complicity 

The common sense understanding of complicity is aiding and abetting in the commission of a crime, and most legal systems have such provisions. In actual cases brought against companies under international law, however, the picture is somewhat murkier. By far the largest number of such cases has been tried under the U.S. Alien Torts Claims Act (ATCA), a 1789 statute, which human rights lawyers rediscovered in the 1980s, providing a civil law remedy for criminal violations under “the law of nations.” 

The raw statistics favor the companies. Of the thirty-six cases that have been brought against them to date, twenty have been dismissed, fifteen on substantive legal grounds (at least in part), five on procedural grounds; thirteen are ongoing; and three have been settled. None has been decided in favor of plaintiffs. Even so, the experience for companies is not pleasant: it imposes reputational costs; transaction costs; and opportunity costs, as senior officers spend valuable time giving deposition and overseeing legal defense strategies. Undoubtedly, it also affects the morale of employees.  

What does ATCA jurisprudence tell us specifically about corporate complicity? The clearest judicial definition anywhere was provided by the U.S. Court of the Appeals for the 9th Circuit in the Unocal case.
  The ruling stipulated three criteria: 

· Giving practical assistance to the actual perpetrator;

· The requirement that this assistance had a substantial effect on the commission of the criminal act;

· The fact that the company knew or should have known that its acts would result in a possible crime even if it did not intend for that crime to take place. 

These criteria conform closely to what is widely thought to be the current state of international law on this subject. The 9th Circuit ruling, however, was vacated when the parties settled the case, with both sides claiming victory. Therefore, as of now the principles have no legal status as precedents. 

U.S. district courts recently dismissed the Aceh case against ExxonMobil as well as an apartheid era case against a number of firms.
 Both courts ruled that it remains legally unsettled whether aiding and abetting violations of international criminal law gave rise to civil liability. The rulings may well have reflected the 2004 Supreme Court decision in Sosa. While unrelated to corporate complicity, Sosa is believed to have raised the bar on what constitutes breaches of the law of nations to the magnitude of universally acknowledged crimes as originally envisioned under the act. The Supreme Court also advised the judiciary to exercise “restraint” in “applying internationally generated norms” and leave the decision to create novel forms of liability “to legislative judgment in the great majority of cases.”  

Thus, ATCA’s power has been mainly existential: the mere fact of providing a remedy for certain human rights abuses companies may have committed abroad has made a difference to corporate human rights practices. But it also remains a limited tool, difficult and expensive to use, especially for plaintiffs. And to the point of the present discussion, case law under the act does not yet provide definitive bright line standards on complicity.  

There is relatively little relevant case law on this subject in Europe, and I have not yet had the opportunity to examine other jurisdictions.   

2. 
Sphere of Influence

If complicity is still lacking in precision and uniformity, the related concept of sphere of influence – the spatial or functional extent of corporate responsibility and liability – has no international legal pedigree at all. Its origins derive from geopolitics. 

The concept was introduced into corporate social responsibility discourse by the UN Global Compact as a means of framing how companies might conceive of promoting responsible practices beyond the immediate confines of the firm itself – to include supply chains, for example.


Indeed, leading companies have readily adapted the GC construction within their CSR programs, including for human rights. Even when they do not use the term explicitly, many depict what amounts to their sphere of influence as a set of concentric circles: with the firm’s employees at the core; suppliers, customers and other parts of their value chains in the next circle; then the communities surrounding their operations; and finally society as a whole. And they tend see their obligations as being highest in relation to their employees and decreasing through the outer circles, although the precise ordering and magnitude of responsibilities beyond the core may differ depending on the specific industry sector and area of CSR.   

In short, common intuitive understandings and company policies have emerged that utilize or draw upon the corporate sphere of influence concept. No corresponding use appears to exist at this time under international law. Research conducted in support of my mandate is examining whether analogous concepts may be employed with any consistency in various jurisdictions. 

3. National Jurisdiction 


ATCA permits a peculiar form of universal jurisdiction under customary international law. The most common circuit through which international law enters national legal systems, however, is by means of treaty ratification, as a result of which international legal standards are incorporated into domestic law.  


The Norwegian Institute of Applied Social Science (Fafo) has been conducting surveys of countries that have integrated the provisions of the International Criminal Court statute into their domestic legal systems. The research to date suggests, as a working hypothesis, that those countries also may have created, thereby, the potential for greater corporate liability under domestic criminal law for grave violations committed abroad. The same is thought to be true of implementing legislation for such international conventions as genocide and torture. 

By far the most serious instances of corporate involvement with human rights abuses take place in countries euphemistically described as “weak governance zones.” Some members of the business community have maintained that compliance with host country laws disposes of their strictly legal obligations in relation to human rights. But as a matter of logic, host country jurisdiction cannot suffice where it does not exist. As companies are discovering at their peril, their operations in weak governance zones do not occur in “law free zones.” In addition to ATCA, home country law slowly and unevenly is being stretched to cover their actions. 

The full range of Fafo surveys has not yet been completed; and the potential opening of this new jurisdictional door appears not yet to have been tested anywhere. But if it were to materialize it would represent an extremely important legal development. The human rights community would gain access to a larger number of venues in which to seek remedies for the worst abuses. And companies would face the prospect of being held to different home country standards, as they once did in the areas of money laundering as well as bribery and corruption. 

In short, this scenario deserves far greater attention by all concerned, including governments, than it has received to date. 

4. The Way Forward


So what lessons can we draw from this brief look at corporate legal liability for abuses that may amount to crimes? And what do they tell us about the way forward for my mandate? 


First, achieving greater clarity of, and possibly greater convergence among, emerging legal standards is a pressing need. This is a question for which governments have the primary responsibility. Law making is their province. Yet, to date too many governments have responded to the tumultuous evolution of business and human rights over the past decade as though they were spectators if not mere bystanders. Some may believe they are doing business a favor by standing aside – or even in the way of greater progress. Others simply may not rank human rights high enough in their priorities to pay attention. A few have been trying to find common ground, knowing that the status quo is both undesirable and unsustainable. The fear expressed by some observers that human rights are becoming “privatized” has one main cause: governance gaps and governance failures.  


Second, in my view, the strategy of imposing direct obligations on companies under international law for the broad spectrum of human rights does not recommend itself at this time, if our aim is to achieve practical results. As we have seen, even in the relatively “hard law” domain of the handful of human rights-related international crimes there still remains considerable ambiguity and fluidity. The problem would increase by orders of magnitude in other areas of human rights. And even in the highly unlikely event that the effort succeeded, it would accomplish little more than serving as a global full employment act for lawyers for years to come.   

The scope of my work goes beyond the legal realm I have addressed here. It includes the full range of governmental responsibilities and policy options in relation to business and human rights. And it encompasses all sources of corporate responsibility, not only legal compliance but also the role of social norms, moral considerations and strategic behavior. Each of these spheres of action has different drivers and is responsive to different incentives and disincentives. What is needed is a strategy for strengthening the corporate contribution to the protection and promotion of human rights that recognizes and leverages the dynamics at work in each of these spheres.  

We live in a time of fundamental transformation, broadly captured by the term globalization. Prevailing ideas, ideologies and institutional practices must catch up with new economic and social forces. As I stated at the outset, the alternatives would be bad for business and human rights alike. Success in this endeavor requires that the business and human rights communities focus more on what unites them than on their intrinsic and inevitable differences. The only “way forward” is by our working together – first to build, and then build upon, such a foundation. If my mandate can help facilitate that process, it will have served its aims.  
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� Burmese plaintiffs sued Unocal for allegedly working with the Burmese military to conscript forced labor, kill, abuse, and rape citizens while working on a pipeline project. 





� In the Aceh case, plaintiffs alleged that they suffered human rights violations at the hands of the Indonesian military, hired by ExxonMobil to provide security for its natural gas facilities. Plaintiffs in the apartheid case were citizens of South Africa who alleged damages as a result of human rights violations under the apartheid system; defendants included Citigroup, UBS, Credit Suisse, Barclays, IBM, GM, Royal Dutch/Shell and Westinghouse. 
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