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Mr Chairman, distinguished delegates, 

I would like to thank the Secretary of UNCITRAL, Mr Jernej Sekolec, for 
inviting me to participate in and address this Commission Session, following up on a 
statement to the Working Group on Arbitration and Conciliation in February of this year. 
I regret that I am unable to attend in person due to a long-standing engagement at the 
OECD. But I am honored and pleased to be able to make this statement through my 
representative, Caroline Rees.  

 
The growing recognition that the rules governing global business may have 

significant effects on human rights practices led the United Nations to appoint me the 
first-ever special representative for business and human rights. The results of my work 
under the mandate were submitted in a report to the Human Rights Council just three 
weeks ago, and “welcomed” by the Council last week in a resolution extending the 
mandate by three years.  

 
The report concluded that imbalances remain between the scope of markets and 

business organizations, on the one hand, and the capacity of societies to protect and 
promote the core values of social community, on the other--imbalances that can only be 
corrected by embedding global markets with shared values and institutional practices. 
The report puts forth a conceptual policy framework for going forward towards this goal.  

 
The framework is organized around three core principles.  The first is the state 

duty to protect against human rights abuses by third parties, including business.  I will 
return to this in a moment.   

 
The second principle is the corporate responsibility to respect human rights 

meaning, in essence, to do no harm. In addition to compliance with applicable laws, 
companies are subject to what is sometimes called a social license to operate—or 
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prevailing social expectations, which typically evolve more rapidly than the law. The 
baseline social expectation for companies is that they respect human rights, as is widely 
recognized by firms and business groups in their voluntary initiatives.   

 
The third principle is the need for more effective access to remedies for victims of 

human rights abuses involving companies. Even where institutions operate optimally, 
disputes over adverse human rights impacts of companies are likely to occur, and victims 
need redress. Currently, access to formal judicial remedies is often most difficult where 
the need is greatest. And non-judicial mechanisms are seriously underdeveloped—from 
the company level up through national and international spheres. My report to the 
Council noted some desirable changes that are needed on the judicial front as well as 
identifying criteria of effectiveness for non-judicial grievance mechanisms for victims. 

 
As noted, the report was well-received by Governments in the UN Human Rights 

Council this month, which welcomed this three-part framework and has asked me to 
translate it into operational terms. The resolution extending my mandate also invites 
international and regional organizations to seek my views when formulating or 
developing their relevant policies and instruments.  So I was delighted and grateful to 
receive Mr Sekolec’s invitation to join you here today.  

 
Let me return to the first principle in this framework, which is the state duty to 

protect and therefore particularly relevant to this intergovernmental forum. It is often 
stressed that governments are the most appropriate entities to make the difficult balancing 
decisions required to reconcile different societal needs. But in the area of business and 
human rights, my research and consultations raised questions about whether 
governments, on the whole, have got the balance right. Most governments take a 
relatively narrow approach to managing business and human rights. It is often segregated 
within its own conceptual, and typically weak, institutional box.  

 
Often human rights concerns are kept apart from, or heavily discounted in, other 

policy domains that shape business practices, including commercial policy, investment 
policy, securities regulation, and corporate governance. This is roughly equivalent to a 
company setting up a corporate social responsibility department in isolation from its core 
business operations. Inadequate domestic policy coherence is replicated internationally.   

 
Therefore, the human rights policies of states in relation to business need to be 

pushed beyond their narrow institutional confines. Governments must consider human 
rights impacts when they sign trade agreements and investment treaties, and when they 
provide export credit and investment guarantees for overseas projects in contexts where 
the risk of human rights challenges is known to be high.  

 
I mentioned in my statement to your Working Group in February the work we 

were undertaking together with the International Finance Corporation (the private sector 
lending arm of the World Bank Group) to conduct an empirical study of aspects of 
private investment agreements between investors and host states. While the study 
confirms the established and widespread use of stabilization clauses as a risk-



management device for offering investors and lenders a stable investment context, it also 
found that the text of stabilization provisions in those agreements may constrain a state’s 
ability to fulfil its international human rights legal obligations. We will now work 
towards understanding how the legitimate interests protected by stabilization clauses can 
better be balanced with a state’s duty to protect human rights.  

 
Under my new mandate, I will continue exploring some issues relative to both 

private investment agreements and bilateral and regional investment treaties, including 
issues around dispute resolution.  One such issue is the question of transparency in 
arbitration processes for disputes that raise human rights and other public policy issues.  

 
I am therefore greatly interested by your own review of the UNCITRAL 

Arbitration Rules and the place that transparency of process and outcomes might have in 
cases of investor-state disputes. From the perspective of my mandate, adequate 
transparency where human rights and other state responsibilities are concerned is 
essential if publics are to be aware of proceedings that may affect the public interest. 
Indeed, such transparency lies at the very foundation of what the United Nations and 
other authoritative entities have been promulgating as the precepts of good governance.  

 
In closing, Mr Chairman, I am grateful for this opportunity to bring to the 

Commission’s attention my own work and reflections, and hope that they may be useful 
to you in your deliberations. I am firmly convinced of the benefits of this kind of cross-
UN discussion of how shared values, including human rights, can be embedded into 
institutional practices in the context of economic globalisation. I wish you well in your 
work.  
Thank you.  
  
 


