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PLAINTIFF’S BRIEF OF ARGUMENT IN RESPONSE TO THE PRILIMINARY OBJECTIONS BY THE FOURTH DEFENDANT/RESPONDENT
1. Introduction:

This Brief of Argument is in response to the Fourth Defendant’s/ Respondent’s Notice of Preliminary Objections dated 16 September 2009. 
The Fourth Defendant’s/Respondent’s principal arguments are: that the Plaintiff is not a legal person under Nigerian law and as such has no capacity to institute the suit; that the Community Court of Justice of the ECOWAS is incompetent to adjudicate the suit because SPDC is neither a member of ECOWAS nor a Community Institution; and that the instruments set out in Section 8 of the Plaintiff’s Application-Nature of Evidence in Support—namely the Revised ECOWAS Treaty, African Charter on the Rights and Welfare of the Child, International Covenant on Economic, Social and Cultural Rights, International Covenant on Civil and Political Rights, United Nations Convention against Corruption, Universal Declaration of Human Rights, and the Declaration by the United Nations 1972 Conference on Human Environment, have not been incorporated into Nigerian domestic law and are therefore incapable of being the sources of enforceable obligations on the part of the Fourth Defendant who is a private legal person existing solely under Nigerian law. 
The Fourth Defendant/Respondent also argued that the Plaintiff has no cause of action against the Fourth Defendant in respect of the matters the subject of the suit; and that virtually all the oil spills alleged by the Plaintiff occurred prior to June 2009 and therefore more than three years prior to the commencement of the suit on 23 July 2009, and to that extent time and statute barred pursuant to Article 9(3) of the Protocol on the Community Court of Justice as amended by Article 3 of the Supplementary Protocol of 2005 (A/SP.1/01/05).

In response, the Plaintiff contends that the Fourth Defendant’s/Respondent’s arguments are fundamentally flawed, based on outdated or mistaken principles of law; and cannot be sustained having regard to sound legal reasoning established by the ECOWAS Court’s own jurisprudence, and other national and international legal jurisprudence. Below is a detailed analysis of the legal principles demonstrating why the objections by the Fourth Defendant/Respondent cannot be sustained, and should therefore be dismissed.
2. Issues for determination:

(A)  Whether the Plaintiff has the capacity to institute the present suit
ARGUMENT

The Fourth Defendant/Respondent argued that “the Plaintiff is not a legal person under Nigerian law and as such has no capacity to institute the suit.”
In response, the Plaintiff contends that it is duly and legally registered under the Companies and Allied Matters Decree 1 of 1990 of the Republic of Nigeria, and as such has acquired judicial personality and legal capacity, meaning the right to bring suit as a plaintiff. The Plaintiff is filing a further affidavit before the ECOWAS Court to exhibit its Certificate of Incorporation with registration number CAC/IT/No. 17206.
In fact, the Plaintiff’s legal status has been well recognized by both the African Commission on Human and Peoples’ Rights (African Commission) and the ECOWAS Court of Justice. The Plaintiff has Observer Status with the African Commission, and regularly participates in the work of the Commission including litigating cases before the Commission, and attending the sessions of the Commission. 

The African Commission’s 1999 resolution on granting observer status stipulates rigorous conditions under which a non-governmental organization (NGO) may be granted an observer status. It provides that:

“All organisations applying for observer status with the African Commission on Human and Peoples' Rights shall: 1. Have objectives and activities in consonance with the fundamental principles and objectives enunciated in the OAU Charter and in the African Charter on Human and Peoples' Rights; 2. Be organisations working in the field of human rights; 3. Declare their financial resources. To this effect, such an Organisation shall be requested to provide: 1. A written application addressed to the Secretariat stating its intentions, at least three months prior to the Ordinary Session of the Commission which shall decide on the application, in order to give the Secretariat sufficient time in which to process the said application; 2. Its statutes, proof of its legal existence, a list of its members, its constituent organs, its sources of funding, its last financial statement, as well as a statement on its activities; 3. The statement of activities shall cover the past and present activities of the Organisation, its plan of action and any other information that may help to determine the identity of the organisation, its purpose and objectives, as well as its field of activities”.

Furthermore, the ECOWAS Court of Justice has also recognized the Plaintiff as an institution capable of instituting cases before the Court. In its recent landmark decision recognising a legal right to education in the case brought by the present Plaintiff----Registered Trustees of the Socio-Economic Rights and Accountability Project v Universal Basic Education Commission, with SUIT NO: ECW/CCJ/APP/0808---- the ECOWAS Court correctly observed that the “Plaintiff [SERAP] is a human rights non-governmental organization registered under the laws of the Federal Republic of Nigeria….” (P. 2)
The Plaintiff further contends that the most important aspect of the right to freedom of association guaranteed by Article 10 of the African Charter on Human and Peoples’ (which Nigeria has ratified and incorporated into its national legal system) is that citizens should be able to create a legal entity in order to act collectively in a field of mutual interest. Without this, that right would have no practical meaning  
This proposition is well supported by Article 5 of the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms” – frequently abbreviated to “The Declaration on human rights defenders”, provides that “For the purpose of promoting and protecting human rights and fundamental freedoms, everyone has the right ... to form, join and participate in non-governmental organizations, associations or groups”.
On the above grounds, it is submitted that the Plaintiff’s legal status and recognition is not in question. The Plaintiff contends that it is legally qualified to bring the present suit before the ECOWAS Court of Justice 

The Plaintiff therefore urges the ECOWAS Court of Justice to dismiss the objection of the Fourth Defendant/Respondent on this ground as it lacks merit and factual or legal basis.

(B) Whether the ECOWAS Court of Justice is competent to adjudicate the suit
ARGUMENT

In its Notice of Preliminary Objections, the Fourth Defendant/Respondent has contended that the Court “is incompetent to adjudicate the suit because SPDC is neither a member of ECOWAS nor a Community Institution; and that the instruments set out in Section 8 of the Plaintiff’s Application-Nature of Evidence in Support—namely the Revised ECOWAS Treaty, African Charter on the Rights and Welfare of the Child, International Covenant on Economic, Social and Cultural Rights, International Covenant on Civil and Political Rights, United Nations Convention against Corruption, Universal Declaration of Human Rights, and the Declaration by the United Nations 1972 Conference on Human Environment, have not been incorporated into Nigerian domestic law and are therefore incapable of being the sources of enforceable obligations on the part of the Fourth Defendant who is a private legal person existing solely under Nigerian law.” 

The Fourth Defendant’s/Respondent’s argument is founded on two seriously flawed assumptions: that the jurisdiction of the ECOWAS Court of Justice is limited only to adjudicating cases involving a member of ECOWAS or a Community Institution; that the instruments mentioned in Section 8 of the Plaintiff’s cannot be enforceable against the Fourth Defendant/Respondent because the instruments are not part of Nigerian domestic law.

Regarding the first point, the Plaintiff contends that the competence and jurisdiction of the ECOWAS Court is not limited to adjudicating cases involving a member of ECOWAS or a Community Institution. It is submitted that the ECOWAS Court of Justice has the jurisdiction and the subject-mater competence to hear the present suit. The Defendant/Respondent is resident in the territory of a member of ECOWAS, and therefore subject to the jurisdiction of this Honourable Court.
The Plaintiff contends that there is nothing in the ECOWAS Court legal instruments to suggest that the Fourth Defendant/Respondent have to be a member of the ECOWAS or Community Institution before it can be sued before an international court like the ECOWAS Court of Justice. There is no foundation in international law or under the ECOWAS Revised Treaty or Protocols to support the Fourth Defendant/Respondent’s argument in this respect. 

Furthermore, the present suit is primarily based on the violations by the Fourth Defendant/Respondent of the provisions of the African Charter on Human and Peoples’ Rights, which has been ratified by the Nigerian government (a member of ECOWAS) and incorporated into Nigerian domestic laws, and therefore constitutes a sufficient source of enforceable obligations on the part of the Fourth Defendant/Respondent. 
As the ECOWAS Court of Justice has stated in its recent landmark decision recognising a legal right to education in the case brought by the present Plaintiff----Registered Trustees of the Socio-Economic Rights and Accountability Project v Universal Basic Education Commission, with Suit NO: ECW/CCJ/APP/0808,
“It is a well established principle of law that jurisdiction is a creature of stature. The statute that spells out the jurisdiction of this Court is the Supplementary Protocol on the Court of Justice, specifically Article 9 thereof. For this Court to have subject-matter jurisdiction over the suit as instituted by the plaintiff, the subject matter of the suit must fall within the confines of Article 9 of the Supplementary Protocol to the Court. Under Article 9(4) of the Supplementary Protocol, the Court clearly has jurisdiction to adjudicate on applications concerning the violation of human rights that occur in Member States of ECOWAS. Article 9(4) stipulates in part that: The Court has jurisdiction to determine cases of violation of human rights that occur in any Member State.” (paras 10, 11, 13 at p 5, 6)
The ECOWAS Court also said in that case that,

“The thrust of the plaintiff’s suit is the denial of the right to education for the people of the Federal Republic of Nigeria, denial of the right of people to their wealth and natural resources and the right of people to economic and social developments guaranteed by Articles 1,2, 17, 21 and 22 of the African Charter on Human and Peoples’ Rights of which Nigeria is a signatory. The Court has jurisdiction over human rights enshrined in the African Charter and the fact that these rights are domesticated in the municipal law of the Federal Republic of Nigeria cannot oust the jurisdiction of the Court. Second defendant’s reliance on Article 9(1)(a)(b) and (c) of the Supplementary Protocol of the Court to argue that the Court does not have subject-matter jurisdiction over human rights issues is misconceived as they failed to take cognizance of the entire provisions of Article 9. In law, an enactment must be read as a whole. This Court clearly has subject matter jurisdiction over human rights violations in so far as these are recognized by the African Charter on Human and Peoples’ Rights, which is adopted by Article 4(g) of the Revised Treaty of ECOWAS. As the plaintiff’s claim is premised on Articles 1,2, 17, 21 and 22 of the African Charter on Human and Peoples’ Rights, the Court does have subject matter jurisdiction of the suit filed by the plaintiff.” (para 14 at p 6, 7)
The ECOWAS Court of Justice has consistently articulated this viewpoint in its jurisprudence. Thus, in the earlier case of Alhaji Hammani Tidjani v The Federal Republic of Nigeria & 4 Others, Suit No ECW/CCJ/APP/01/06, the Court held that, 

“The combined effect of Article 9(4) of the Revised Treaty and Article 6 of the African Charter on Human and Peoples’ Rights is that the Plaintiff must invoke the Court’s jurisdiction by (i) establishing that there is a right recognized by Article 6 of the African Charter on Human and Peoples’ Rights; (ii) that this right has been violated by the defendant; (iii) that there is no action pending before another international Court in respect of the alleged breach of his right; and (iv) that there was no previously laid down law that led to the alleged breach or abuse of his rights.” (para. 16, p 9-10)

Also, in Chief Ebrimah Manneh v The Federal Republic of The Gambia, Suit NO ECW/CCJ/JUD/03/08, the ECOWAS Court of Justice stated clearly that “Article 4(g) of the Revised Treaty of the Economic Community of West African States (ECOWAS) provides for the recognition, promotion and protection of human rights and peoples’ rights in accordance with the provisions of the African Charter on Human and Peoples’ Rights.” (Para. 14, p 9). In that case, the Court made it clear that: 

“[Under] Article 9(4) of the 1991 Protocol the Court has jurisdiction to determine cases of violation of human rights that occur in any Member State. [Under] Article 10 (d), access to the Court is open to individuals on application for reliefs for violation of their human rights.” (para. 12, p8) 

In the case, the Court also held that “It is clear that the object of human rights instruments is the termination of human rights abuses and in cases where the abuse has already taken place, restoration of the rights in question.” (Para. 39)

Furthermore, the Plaintiff contends that the fact that the Fourth Defendant/Respondent is a private legal person does not diminish its responsibility for the violations of the human rights guaranteed under the African Charter, which the ECOWAS Court of Justice can interpret and apply.
When a government fails to protect people’s human rights against harm by non-state actors, this amounts to a violation under international law. However, the fact of government failure to protect rights does not absolve the non-state actor like the Fourth Defendant/Respondent from responsibility for their actions and the impact of them on human rights.

Although the protection of human rights is not traditionally considered a responsibility of corporations such as the Fourth Defendant/Respondent, the responsibility of the Fourth Respondent/Defendant is today defined by norms of global environmental sustainability, accountability and transparency of corporate entities, and the respect for human rights, all of which are covered by the instruments, (including the African Charter on Human and Peoples’ Rights), set out in Section 8 of the Plaintiff’s Application-Nature of Evidence in Support.

While the concept of human rights remain a prime responsibility for states, the human rights effects of actions or operations of private actors like the Fourth Respondent/Defendant have received increased attention in the last 10-15 years.
 There are at least two reasons for this; first, the effects on the individual remain the same whether it is a government agent that is responsible for atrocities and violations, or whether it is a private actor like the Fourth Respondent/Defendant. Second, the credibility of international human rights is at stake in the sense that a too narrow application of the concept does not seem plausible. 
The emphasis in the law of human rights captured by the African Charter on Human and Peoples’ Rights and other instruments enforceable before the ECOWAS Court is on the condition of the victim regardless of where or by whom he is subjected to abuses/violations.

Because inter-individual relations can often generate consequences on the effective enjoyment of human rights, all persons (natural and juridical), (public and private) have a general duty at law to respect the rights of others. 

Therefore, the Fourth Respondent/Defendant has a duty to respect the rights of others, and not to impede the respect and protection of human rights. For an effective protection of human rights, it is crucial that anyone who has the power to affect the rights of others does so without violating or undermining them. This duty to respect the rights of others is therefore not one exclusively on governmental or public officials. 
The duty not to impede the protection of rights is a negative obligation imposed on everyone including the Fourth Respondent/Defendant. It is a corollary of the duty to respect the rights of others in so far as both duties are necessary for the effective protection of all human rights. Indeed, the duty to respect the rights of others would be meaningless without a corresponding obligation on everyone not to impede others in their respect for and protection of rights.

It should be noted that the duty of the Fourth Respondent/Defendant to respect the rights of others is applicable across all categories of human rights, including economic, social, cultural rights, and civil and political rights, even though each human rights may impose specifically different tasks and obligations.
It should also be noted that over the years, national courts have developed human rights obligations for non-state actors (such as the Fourth Respondent/Defendant) in jurisdictions such as the United States, Canada, South Africa, United Kingdom, Germany and Ireland.  Sometimes these obligations are international law obligations simply enforced at the national level (such as the enforcement of the Alien Tort Claims Act in the US). 
In a landmark decision in 1997, a U.S. federal district court in Los Angeles concluded that corporations and their executive officers can be held legally responsible under the Alien Tort Claims Act for violations of international human rights norms in foreign countries, and that U.S. courts have the authority to adjudicate such claims.
 
The Plaintiff further contends that the Fourth Defendant/Respondent is complicit in the violation of the human rights the subject matter of the suit, as it has facilitated or participated in human rights violations by the Nigerian government. 
The Fourth Defendant/Respondent is a very powerful entity in the current political environment in the country.  Its impact on the wellbeing of communities and individuals, including in terms of human rights, is evident in its operations in the Niger Delta. 
Concerns about the complicity of corporate and/or commercial actors in human rights violations can be traced back through the era of apartheid in southern Africa, to the use of slave labour by the Nazis in the Second World War, which has itself generated recent legal action, to the exploitation of workers on colonial plantations and to the movement for the abolition of slavery in the eighteenth century.

Furthermore, as the most recent revision of the OECD Guidelines for Multinational Enterprises asserts: 

“Enterprises should…. Respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments.”

Writing in 1998 the former UN High Commissioner for Human Rights Mary Robinson, asked: 
“Why should business care about human rights? Business needs human rights and human rights needs business.”

She suggested that the rationale behind this assertion was twofold: first, business cannot flourish in an environment where fundamental human rights are not respected, and, second, corporations that do not themselves observe the fundamental human rights of their employees, or of the individuals or communities among which they operate, will be monitored and their reputations will suffer. 
Her views have been echoed in the recent UN Global Compact initiative, which calls upon major multinationals like the Fourth Defendant/Respondent to observe fundamental workers’ rights, human rights and environmental standards.

Central to the arguments in favour of extending responsibilities for human rights to multinationals is the view that their status as private legal persons is no longer a bar to such a development. This position involves both theoretical issues and technical legal issues. As to the theoretical perspective, this rests on an acceptance that there has been a significant change in the context in which multinationals operate which makes them liable to responsibilities in this field. 
Second, the definition of the private sphere has undergone a transformation. Thus, the notion of a ‘private’ sphere, based on a paternalistic model of the domestic space, has been replaced by a more regulated sphere of private behaviour. This, in turn, has brought into question other divisions of ‘private’ and ‘public’ including the notion of the corporation as a private enterprise with no social or public obligations.  Third, the supranational dimension has created new institutional centres of power which allow multinationals, among others, to bypass the state machinery and to exercise direct influence on these institutions which, in turn, directly exercise power over the individual.

It follows therefore that the Fourth Defendant/Respondent must be subjected to human rights responsibilities, notwithstanding its status as creatures of private law, because human dignity must be protected in every circumstance.
The Plaintiff contends that the violations or abuse of human rights by the Fourth Defendant/Respondent is a consequence of lack of due diligence and proper planning, and probably a deliberate action. While some corporate actions and inactions would constitute criminal or civil wrongs in the country where they occurred, the emerging consensus on corporate responsibility for human rights is that companies should – at minimum – respect all human rights. 

The Plaintiff further contends that a corporate actor should not be free to ignore the consequences of its actions because a government failed to hold it to account.  It is submitted that the Fourth Defendant/Respondent has exploited the weak regulatory system in the Niger Delta, and its actions and failures cannot be attributed to ignorance or lack of understanding of how it should behave.

The above propositions find full support in international human rights standards, starting with the Universal Declaration of Human Rights, in which the obligation to promote respect for human rights and to secure their universal and effective recognition and observance is addressed not only to states but also to ‘every individual and every organ of society’, a formulation wide enough to encompass private corporations like the Fourth Respondent/Defendant.
This is the position articulated by Professor John Ruggie, the UN Special Representative of the Secretary-General (UN SRSG) on the issue of human rights and transnational corporations and other business enterprises, in his 2008 report to the Human Rights Council.
 The UN SRSG has underlined that the corporate responsibility to respect all human rights has a corresponding requirement for concrete action by companies to discharge this responsibility. Thus, 

“To discharge the responsibility to respect requires due diligence. This concept describes the steps a company must take to become aware of, prevent and address adverse human rights impacts”.
 

The extension of Article 13 (on the right to an effective remedy) of the European Convention on Human Rights,
 into the private sphere, in order to provide a remedy for infringements of rights by non-state actors, is accepted by Jacobs and White in the second edition of The European Convention on Human Rights:

“What is clear is that the State must provide for a remedy for any violation, whether committed by it or by a private individual. For Article 13, by providing in effect that it should not be a defence that a violation was committed by a person acting in an official capacity presupposes that it cannot be a defence that it was committed by a private individual.”
  

According to the renowned international scholar Andrew Clapham in his celebrated book, Human Rights Obligations of Non-State Actors:

“The right to life in the Convention covers situations where the killer was a private or non-state actor, as well as situations where it is not clear whether the killing was carried out by state agents or others. In short, it is not necessary to show who carried out the killing to come within the protective scope of Article 2. The European Court has extended the procedural guarantees in Article 2 to situations where the killing is not necessarily attributed to state actors.”

Decisions by the African Commission on Human and Peoples’ Rights have also demonstrated how economic, social and cultural rights, the subject matter of the present suit, can be threatened by non-state actors. The African Commission went into some detail on this issue with regard to a complaint focused on the behaviour of an oil consortium comprising the state oil company and Shell, the Fourth Defendant/Respondent in the present suit. According to the Commission,

“The Communication alleges that the oil consortium has exploited oil reserves in Ogoniland with no regard for the health or environment and local waterways in violation of applicable international environmental standards. The consortium also neglected and/or failed to maintain its facilities causing numerous avoidable spills in the proximity of villages. The resulting contamination of water, soil and air has had serious short and long-term health impacts, including skin infections, gastrointestinal and respiratory ailments, and increased risk of cancers, and neurological and reproductive problems.”

The Appeals Chamber of the International Criminal Court for the former Yugoslavia has confirmed that there is no need for a public official to be involved in order for a private individual to be responsible under international law for the crime of torture.

There are, in addition, signs at the level of national law that corporations such as the Fourth Defendant/Respondent have obligations under international human rights law. Thus in the United States District Court case of Doe v. Unocal it was held, for the first time that MNEs could, in principle, be directly liable for violations of human rights under the Alien Tort Claims Act.

In the preliminary stages of the case against Talisman Energy Inc, concerning human rights abuses in Sudan, Judge Schwartz concluded:

“…substantial international and United States precedent indicates that corporations may also be held liable under international law, at least for gross human rights violations. Extensive Second Circuit precedent further indicates that actions under the ATCA [Alien Tort Claims Act] against corporate defendants for such substantial violations of international law, including jus cogens violations, are the norm rather than the exception.”

Furthermore, in the recent case of Wiwa v. Royal Dutch Petroleum Company and Shell Transport and Trading Company PLC47 the US Court of Appeal held that the US interest in pursuing claims for torture under the Alien Tort Claims Act and the more recent Torture Victim Prevention Act [28 USC s.1350 App (1991)] was a significant factor to be taken into account when determining whether an action brought on such grounds before a US court against a foreign MNE should be removed to a foreign jurisdiction on the basis that it was a more suitable forum for the litigation. Thus on the facts, the USCA held that an action brought against the defendant corporation for allegedly supporting the Nigerian state in its repression of the Ogoni people through inter alia the supply of money, weapons and logistical support to the Nigerian military which carried out the alleged abuses, could be heard in the United States. 
In effect, then, the US courts have set themselves up as a forum in which allegations of complicity in torture made against private corporations can be heard. In this regard, see also Kadic v. Karadzic,
 where it was held that the Alien Tort Claims Act reaches the conduct of private parties provided that their conduct is undertaken under the colour of state authority or violates a norm of international law that is recognized as extending to the conduct of private parties.
Similarly, in many cases in Nigeria, judges appear to be more assertive in their approach to the oil industry.
 The courts have also allowed people to take cases in a representative capacity, such as where a village leader will take a case on behalf of a whole community.

In Shell v Farah,
 a blow-out at Shell’s Bomu Well II in Ogoniland in 1970 resulted in severe and widespread damage to surrounding land, which was used by the community for farming and hunting. Shell, the Fourth Defendant/Respondent in the present suit, compensated the affected families for the loss of the crops and economic trees. It did not give compensation for damage to the land, but promised to rehabilitate the land on which the affected families could no longer farm. When the land had not been remediated almost two decades later, residents of the area initiated a lawsuit in 1989. In 1991 the Bori High Court in Rivers State awarded them 4.6 million Naira (US$210,000 at the official exchange rate) in damages. 
The court found that the compensation originally paid by Shell was not fair and adequate. While Shell had paid for damage to crops and trees, the court found that the victims should also be compensated for the loss of income in the longer term since, for the two decades after the incident, the victims had not been able to use the land for farming. 

The court also found that the victims could be compensated for the shock, fear and general inconvenience they had experienced. Shell appealed the judgment. In December 1994 the Appeal Court dismissed the appeal and affirmed the judgement of the lower court. The Court stated that payment for only the crops and economic trees damaged at the time of the incident “certainly could not amount to a fair and adequate compensation as the damage…went well beyond mere damage to crops and economic trees [and] the arable land was heavily polluted and rendered unproductive for many years.”

As the Shell v Farah cited above illustrates, the Fourth Defendant/Respondent has human rights responsibilities to address and provide effective remedies regarding the human rights violations alleged in the present suit. In fact, by paying compensation in that case, the Fourth Defendant/Respondent acknowledged its human rights responsibilities. It cannot therefore deny that such responsibilities exist in the present suit.

Given the above judicial precedent, the Plaintiff contends that it makes sense to speak of and enforce human rights obligations of non-state actors; not only because the cases illustrate how such claims might be justiciable and enforceable in Court, but also because to deny that human rights have been violated in the absence of any other remedy is incomprehensible for the victims of these abuses, and for any corporation to escape liability for such human rights abuses seems unconscionable. 

For an effective protection of human rights, it is crucial that anyone who has the power to affect the rights of others does so without violating or undermining them, and that there is accountability and an effective remedy when such rights are violated or undermined.

A dynamic, rigorous and progressive interpretation and application of international and regional human rights treaties like the African Charter on Human and Peoples’ Rights is called for, in order to address and be responsive to the human rights challenges posed by the growing power, influence and activities of the modern corporations like the Fourth Defendant/Respondent. 
The Plaintiff further contends that by violating the fundamental provisions of the African Charter on Human and Peoples’ Rights, the actions of the Fourth Defendant/Respondent have resulted in a breakdown of accountability for which this Honourable Court is perfectly entitled to provide full and effective remedies. The focus of human rights protection including under the African Charter, is the potential victim, thus imposing obligations on everyone, natural and legal persons alike.
The ECOWAS Court of Justice has amply demonstrated through its jurisprudence, the virtues of dynamic interpretation in the field of international human rights law, in particular, the African Charter on Human and Peoples’ Rights. The approach by the ECOWAS Court is similar to that of the European Court of Human Rights and the UN Human Rights Committee, which in defining their primary tasks as ensuring effective protection of human rights have consistently interpreted the broad legal formulations in their relevant treaties purposively. With this approach to interpretation, great strides have been achieved in the application of human rights norms to issues (such as the death row phenomenon, AIDS and HIV and terrorism)
 and entities (such as corporations and churches).
 
Additionally, the present suit is primarily based on the African Charter on Human and Peoples’ Rights. Nevertheless, the Plaintiff contends that the ECOWAS Court is statutorily empowered to hear cases of violations of human rights even if such cases rely in part on international human rights treaties such as the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights.

The development of international law is informed by the requirements of the international community. If human rights are to be effectively protected, obligations on the part of multinational corporations like the Fourth Defendant/Respondent can no longer be ignored.

The ECOWAS Court is established to among others, contribute to the effective protection of human rights in the sub-region. Therefore, just as states can be held accountable for violations of human rights, the Fourth Defendant/Respondent should be able to. Otherwise, the Fourth Defendant/Respondent would have an excuse to avoid responsibilities towards society regarding human rights and that clearly would affect community requirements.
The Plaintiff therefore urges the ECOWAS Court of Justice to dismiss the objection of the Fourth Defendant/Respondent on this ground as it lacks merit and factual or legal basis.
(C) Whether the Plaintiff has a cause of action against the Fourth Defendant in respect of the matters the subject of the suit
ARGUMENT

The Fourth Defendant/Respondent also argued that “the Plaintiff has no cause of action against the Fourth Defendant in respect of the matters the subject of the suit.”
The Plaintiff contends that given the weight of the information relied on in its application to the ECOWAS Court of Justice, including the report on the Niger Delta published by Amnesty International in 2009, it is misleading for the Fourth Defendant/Respondent to argue that the present suit has not disclosed a cause of action against the Fourth Defendant/Respondent.
In the case of Thomas v. Olufosoye  (2004) 49 WRN 37 S.C, the Supreme Court gave a comprehensive definition of the term “reasonable cause of action” when Obaseki JSC stated:

“What then, does the phrase ‘no reasonable cause of action’ mean? There is some difficulty in giving a precise meaning to this term. In point of law every cause of  action is a reasonable one (see per Chitty J. in Rep. Of Peru v. Peruvian Guano Co. 35 Ch. D page 495). Lord Pearson in Durmmond-Jackson v. British Medical Association (1970) 1 WLR 688; (1970) 1 All E.R. 1094 CA defined a reasonable cause of action as meaning a cause of action with some chance of success when only the allegations in the pleading are considered. The practice is clear. So long as the statement of claim or the particulars disclose some cause of action or raise some question fit to be decided by a judge or jury, the mere fact that the case is weak and not likely to succeed is no ground for striking it out”.

The Plaintiff has shown in its application to the ECOWAS Court of Justice that the Fourth Defendant/Respondent’s action in the Niger Delta has contributed and continues contribute to serious violations of the human rights recognized and guaranteed by the African Charter on Human and Peoples’ Rights, in particular the right to an adequate standard of living.
The Fourth Defendant/Respondent continuing activities in the Nigeri Delta relating to oil extraction, including laying pipes, continue to do considerable damage to the Niger Delta environment. 
The Fourth Defendant/Respondent continues to dredge rivers to facilitate navigation and obtain sand for construction. Dredging causes serious environmental damage, with direct repercussions for human rights, since it harms fisheries and can significantly degrade water quality. During dredging, sediment, soil, creek banks and vegetation along the way are removed and deposited as dredge spoils. Sediment introduced into the water system as a result of dredging and other related activities can destroy fish habitats. Toxic substances attached to sediment particles can enter aquatic food chains, cause fish toxicity problems and make the water unfit for drinking. The waste material from dredging has often been dumped on the river banks, which disrupts the environment. Moreover, the waste is often acidic and if it leaches into the water, is a further source of contamination. 
The Fourth Defendant/Respondent has not given much consideration to the cumulative impact of multiple sources of oil pollution that have been inflicted on the Niger Delta for decades. However, there is a significant difference between a one-off incident of pollution or environmental damage, and continual or repeated incidents in the same area over time. The people of the Niger Delta have been living with ongoing pollution and environmental damage.
Pollution and environmental degradation continue to be experienced across much of the oil producing areas of the Niger Delta. The impact of the oil industry on the environment in the Niger Delta is understood as occurring in a context where the livelihoods, health and access to food and clean water of hundreds of thousands of people are closely linked to the land and environmental quality. 
The Plaintiff contends that the environmental damage that has been done, and continues to be done, as a consequence of oil production in the Niger Delta, has led to serious violations of human rights. People living in the Niger Delta have to drink, cook with, and wash in polluted water; they eat fish contaminated with oil and other toxins; the land they use for farming is being destroyed because of the lack of respect for the ecosystem necessary for their survival; after oil spills the air they breathe reeks of oil and gas and other pollutants; they complain of breathing problems, skin lesions and other health problems, but their concern are not taken seriously and they have almost no information on the impacts of pollution.
The majority of the Niger Delta’s population has no access to potable water. Many communities depend on untreated surface water and wells for drinking water, which leads to health problems from waterborne diseases. Three-quarters of all rural communities in the Niger Delta do not have access to safe water sources. Despite the widespread pollution of the rivers and creeks of the Niger Delta by oil spills and waste, there is no study that considered the implications for humans of oil pollution in water that is used for drinking, bathing and other domestic purposes. 

The Plaintiff contends that it has shown in its application before the ECOWAS Court that the Fourth Defendant/Respondent has aided and abetted, and continues to aid and abet the 1st -3rd Defendants in the violations of human rights highlighted above. The Fourth Defendant/Respondent is also an active participant in the serious violation of the human rights of the Niger Delta people.
The Plaintiff contends that the Defendants individually and/or collectively either actually caused the human rights harms herein highlighted or contributed to them significantly.
Article 4 of the Revised Treaty of the Economic Community of West African States (ECOWAS), 1993 provides for the applicability of the provisions of the African Charter on Human and Peoples’ Rights to member states of the ECOWAS as follows: The High Contracting Parties in pursuits of the objective stated in Article 3 of this Treaty, solemnly affirm and declare their adherence to the following principles:
“4(g)… recognition, promotion and protection of human and peoples rights in accordance with the provisions of the African Charter on Human and Peoples Rights.”

WHEREAS the Federal Republic of Nigeria has ratified and adopted the provisions of Article 1 of the African Charter on Human and Peoples Rights which provides that:

“The member states of the organization of African Unity parties to the present Charter shall recognize the rights, duties and freedom enshrined in this Charter and shall undertake to adopt legislative or other means to give effect to them”

Article 2 of the Charter provides that:

“Every individual shall be entitled to the enjoyment of the rights and freedom recognized and guaranteed in the present charter without distinction of any kind such as race, ethnic group, colour, sex, language, religion, political or any other opinion, national, social origin, fortune, birth or other status”

Article 24 provides that, 

“All peoples shall have the right to a general satisfactory environment favorable to their development.”

Under international human rights law, people whose rights are violated should have access to effective remedy. The right to effective reparation includes: restitution, measures to restore the victim to the original situation; compensation for economically assessable damage; rehabilitation; satisfaction, which should include: effective measures aimed at the verification of the facts and full and public disclosure of the truth, judicial and administrative sanctions against persons liable for the violations and guarantees of non-repetition.

Multinational corporations have obligations under international law not to be complicit in human rights violations. Multinational corporations must not perform any wrongful act that would cause human rights harms; must be aware of their role not to provide assistance or any support that would contribute to human rights violations; and must not knowingly and substantially assist in the violation of human rights.

By virtue of Article 10(c) of the Supplementary Protocol (A/SP.1/01/05) Amending the Protocol (A/P.1/7/91) Relating to the Community Court of Justice access to the Court is open to “individuals and corporate bodies in proceedings for the determination of an act or inaction of a Community official which violates the rights of the individuals or corporate bodies”

The Fourth Respondent/Defendant has failed to respect the human rights of the people of the Niger Delta. It has directly harmed human rights through failure to prevent and mitigate pollution, and failure to adequately address pollution and environmental damage that has occurred.

The connection between human rights and environmental protection is undisputable in environmental law jurisprudence. Environmental degradation has an adverse effect on the quality of life, the enjoyment of life, the guaranteed fundamental human rights and ultimately the achievement of sustainable development. 
 It is welcoming to note that the connection between human rights and environmental protection which has been acknowledged by the judiciary in countries such as India is spreading across the globe to Africa

Principle 1 of the 1972 Stockholm Declaration declares that ‘Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well being, and he bears a solemn responsibility to protect and improve the environment for present and future generations’. 
Although environmental rights are often expressed through non binding instruments,
 the international court has been willing to acknowledge this right. Judge Weeramantry of the International Court of Justice in his separate opinion in the case of Gabcikovo-Nagymaros stated that:

“the protection of the environment is likewise, a vital part of contemporary human rights doctrine, for it is sine qua non for numerous human rights such as the right to health and the right to life itself……... as damage to the environment can impair and undermine all the human rights spoken of in the Universal Declaration and other human rights instruments.”
 
The European Court of Human Rights in the case of Lopez Ostra v. Spain
 upheld Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms which states that everyone has the right to respect for his private and family life, his home and his correspondence. The Court held that the Kingdom of Spain had been in breach of Article 8 of the Convention. 
Similarly, the Inter-American Court of Human Right acknowledged the linkages between human rights and the environment. The Court held in the case of Awas Tingni Community v. Nicaragua that logging of forestlands owned by the Awas Tingni community constituted a violation of their human rights.
 Article 11 of the Additional Protocol to the Inter-American Convention on Human Rights (1994)
 states that “everyone shall have the right to live in a healthy environment and to have access to basic public services; the state parties shall promote the protection, preservation and improvement of the environment” 
The African Charter on Human and Peoples rights is unique because it recognises second generation and third generation rights such as an explicit right of people to an environment favourable to their development. The African Commission on Human and Peoples’ Rights in Communication 155/96 – The Social and Economic Rights Action Centre and Another v. Nigeria, ruled that the Ogoni community had suffered violations of their rights to health (Article 16) and to a general satisfactory environment favourable to development (Article 24) due to the Nigerian government's failure to prevent pollution from oil exploration in the community and ecological degradation of their lands. More importantly, the court held that the right to a satisfactory environment under the Charter can be invoked in Nigerian domestic courts since the Charter has been incorporated into Nigerian domestic law. Article 24 of the African Charter on Human and People’s Right states that: “All peoples shall have the right to a general satisfactory environment favourable to their development.” 
Although Article 24 seems to qualify the protection of the environment with development it is nonetheless an affirmation of environmental rights in Africa.

Furthermore, in India, the environmental provisions of the Indian constitution; Article 48A on the protection of the environment and Article 51A on the fundamental duties of the state are both principles of state policy.
 The Indian court has however linked and enforced these principles with the constitutional right to life, guaranteed by Article 21. The case of Rural Litigation and Entitlement Kendra v. Uttar Pradesh
 was one of the earliest cases where the Supreme Court dealt with issues relating to environment and ecological balance. The petitioner alleged that unauthorised mining in the Dehra Dun area adversely affected the ecology and environment. The Supreme Court of India upheld the right to live in a healthy environment and issued an order to cease mining operations notwithstanding he significant investment of money and time by the company. 
Similarly, in Subhash Kumar v. State of Bihar,
 the Court observed that ‘right to life guaranteed by article 21 includes the right of enjoyment of pollution-free water and air for full enjoyment of life.’ In Mathur v. Union of India,
 the Supreme Court used the right to life as a basis for emphasizing the need to take drastic steps to combat air and water pollution. Similarly, in M.C. Mehta v. Union of India, the Supreme Court directed the closure or relocation of industries and ordered that evacuated land be used for the needs of the community.
 
Article 9 of the Constitution of Pakistan states that no person shall be deprived of life or liberties save in accordance with the law. The Supreme Court in Shela Zia v. WAPDA
 decided that Article 9 includes ‘all such amenities and facilities which a person born in a free country is entitled to enjoy with dignity, legally and constitutionally’. The petitioner questioned whether, under article 9 of the Constitution, citizens were entitled to protection of law from being exposed to hazards of electro-magnetic field or any other such hazards which may be due to installation and construction of any grid station, any factory, power station or such like installations. The Court noted that “under the Constitution, Article 14 provides that the dignity of man and subject to law, the privacy of home shall be inviolable. The fundamental right to preserve and protect the dignity of man and right to ‘life’ are guaranteed under Article 9. If both are read together, question will arise whether a person can be said to have dignity of man if his right to life is below bare necessity line without proper food, clothing, shelter, education, health care, clean atmosphere and unpolluted environment.” 
In Gbemre V. Shell,
 Mr Gbemre in a representative capacity for himself and for each and every member of the Iwehereken community in Delta Sate Nigeria sued Shell Nigeria, Nigerian National Petroleum Corporation (NNPC) and the Attorney General of the Federation . The Applicants sought the following reliefs from the court: A declaration that the constitutionally guaranteed fundamental rights to life and dignity of human person provided in sections 33(1) and 34(1) of the Constitution of the Federal Republic of Nigeria, 1999 and reinforced by Articles 4, 16 and 24 of the African Charter on Human and Peoples Rights (Ratification and Enforcement) Act, Cap. A9, Vol. 1, Laws of the Federation of Nigeria, 2004 inevitably includes the right to clean, poison-free, pollution-free and healthy environment. A declaration that the actions of the first and second defendants in continuing to Federation of Nigeria, 2004, the applicant have the right to respect for their lives and dignity of their persons and to enjoy the best attainable state of physical and mental health as well as right to a general satisfactory environment favourable to their development.
The court declared that the actions of the 1st and 2nd Respondents in continuing to flare gas in the course of their oil exploration and production activities in the applicant’s community is a violation of their fundamental right to life (including healthy environment) and dignity of human persons guaranteed by the Constitution and the African Charter. The court further declared that the 1st and 2nd Respondents; Shell Nigeria and NNPC were to be restrained from further flaring of gas in the applicant’s community and were to take immediate steps to stop the further flaring of gas in the applicant’s community. The Court made the following declaratory order: That the constitutionally guaranteed fundamental rights to life and dignity of human persons provided by Sections 33(1) and 34(1) of the Constitution of the Federal Republic of Nigeria, 1999 and reinforced by Art. 4, 16 and 24 of the African Charter on Human Procedure Rules (Procedure and Enforcement) Act Cap A9 Vol.1 Laws of the Federation of Nigeria, 2004 inevitably includes the right to clean poison-free, pollution free and healthy environment. That the actions of the 1st and 2nd Respondent in continuing to flare gas in the course of their oil exploration and production activities in the Applicant’s community is a violation of their fundamental right to life (including healthy environment) and dignity of human persons guaranteed by the Constitution and the African Charter. That the provisions of Section 3(2)(a) and (b) of the Associated Gas Reinjection Act, Cap A25 Vol. 1, Laws of the Federation of Nigeria 2004 and Section 1 of the Associated Gas Reinjection (continued flaring of gas) Regulations Section 1.43 of 1984 under which the continued flaring of gas in Nigeria maybe permitted are inconsistent with the Applicant’s Right to life and/or dignity of human person enshrined in the constitution and the African Charter and are therefore unconstitutional, null and void by virtue of Section 1(3) of the Nigerian Constitution. 
Gbemre v. Shell is a precedent setting case in Nigeria, it is the first judicial authority to declare that gas flaring is illegal, unconstitutional, a breach of the fundamental human right to life and it should cease. 
(D) Whether the present suit is time and statute barred pursuant to Article 9(3) of the Protocol on the Community Court of Justice as amended by Article 3 of the Supplementary Protocol of 2005 (A/SP.1/01/05).
ARGUMENT

The Fourth Defendant/Respondent also argued that “virtually all the oil spills alleged by the Plaintiff occurred prior to June 2006 and therefore more than three years prior to the commencement of the suit on 23 July 2009, and to that extent time and statute barred pursuant to Article 9(3) of the Protocol on the Community Court of Justice as amended by Article 3 of the Supplementary Protocol of 2005 (A/SP.1/01/05).”
The Plaintiff contends that given the weight of the information relied on in its application to the ECOWAS Court of Justice, including the very recent report on the Niger Delta published by Amnesty International in 2009, it is misleading for the Fourth Defendant/Respondent to argue that the present suit is time and statute barred. 
Pollution and environmental degradation continue to be experienced across much of the oil producing areas of the Niger Delta. The impact of the oil industry on the environment in the Niger Delta is understood as occurring in a context where the livelihoods, health and access to food and clean water of hundreds of thousands of people are closely linked to the land and environmental quality. 

The Plaintiff contends that given that oil spills is continuing and on-going in many parts of the Niger Delta causing pollution and other serious human rights violations, the provision Article 9(3) of the Protocol on the Community Court of Justice as amended by Article 3 of the Supplementary Protocol of 2005 (A/SP.1/01/05) cited by the Fourth Defendant/Respondent does not apply to the present suit.
As the ECOWAS Court of Justice eloquently stated in Alhaji Hammani Tidjani v. Federal Republic of Nigeria & Ors:  
 
“The Plaintiff was arrested and detained in 2003. He was still in detention at the time he filed his application to this Court in 2006. The alleged breach was continuing at the time he filed his application to this court. False imprisonment is a tortuous act, and therefore a cause of action will lie any day or time as long as the alleged tort continues. In such a circumstance, the person against whom the alleged tort is committed will continue to have a cause of action until such time that the act complained of is curtailed. It is clear from the above that it is wrong to say that the Plaintiff’s cause of action arose in 2003 and therefore he had no cause of action in 2006. The Plaintiff had a cause of action in 2006 when he filed his application to this court. Since the Plaintiff had a cause of action in 2006, the provisions of the supplementary protocol on this court granted him a right of direct access to the jurisdiction of the court. Further, article 9(3) of the Supplementary Protocol sets up a period within which actions by or against a community institution or any member of the community shall be instituted. Article 9(3) states thus: ‘Any action by or against a community institution or any member of the community shall be statute barred after three (3) years from the date when the right of action arose’ From the provision above, even if the cause of action arose in 2003, it only became barred in 2006, and so at the time this action was filed the Supplementary Protocol was in place and that gave Plaintiff the right of direct access to this Court’.”

Furthermore, where a defendant engages in unlawful conduct that is manifested in a series of continuing violations, an injured party can seek relief for all related incidents if at least one incident was within the limitations period.  This “continuing violations” doctrine is particularly important where it supports the most basic rights embodied in important remedial human rights treaties like the African Charter on Human and Peoples’ Rights.
Thus, through the “continuing violation” doctrine, courts have recognized an exception to the rigid application of statutes of limitations: if at least one incident in a pattern of related violations occurs within the limitations period, the court can grant relief for any of the related violations. 
In Informed Citizens United, Inc. v. USX Corp,
 the defendants argued that "to be in violation" required "ongoing dumping of fill material onto wetlands." Because the defendants had stopped dumping before the lawsuit was initiated, they claimed that they were not in violation and that the plaintiff citizens group lacked any statutory basis for its suit.  According to the discrete violation approach, the defendants correctly interpreted "violation" to mean "initial dumping." 

The court stated that "a violation is `continuing' for purposes of the statute until illegally dumped fill material has been removed." Under this approach, whenever illegally placed fill remains in a wetland, the violation is continuing or intermittent, and citizens may bring a suit against the entity responsible for past discharges into the wetland.  Compared to an approach whereby violations are tallied only for each literal discharge, the continuing violations approach plainly leads to more violations. In effect, the continuing violations doctrine grants federal courts broader jurisdiction over citizen suits.

In North Carolina Wildlife Federation v. Woodbury (NCWF),
 defendants applied to North Carolina for a permit to mine peat on privately held land. The Corps determined that the property was not subject to the requirements of the Clean Water Act (CWA) and no permit was needed, largely because the defendants had previously drained and filled large portions of the tract. The plaintiff, a citizens' environmental group, brought suit under the citizen suit provision of the CWA, seeking to enforce compliance with the CWA, require the defendants to restore the ditched and drained areas of the tract to their natural state, and restrain the defendants from future discharges unless appropriate permits were obtained under section 404 of the CWA.  
The defendants responded that the statute of limitations had run on the claim and that the court no longer had jurisdiction over the controversy.   Because the NCWF defendants had ceased discharging fill material into the wetlands before the suit was commenced, they claimed their violations were wholly past and therefore the court no longer had jurisdiction to hear plaintiffs claim. 
The court in NCWF disagreed with defendants, noting that "it is not the physical act of discharging dredge wastes itself that leads to the injury giving rise to citizen standing, but the consequences of the discharge in terms of lasting environmental degradation."  As long as the consequences of the discharge continued--the consequences here being the fill's presence in the wetland itself--the court has subject matter jurisdiction. The NCWF court stated that "where citizen-plaintiffs make a `good-faith allegation of continuous or intermittent violations,' federal jurisdiction will attach."

In Wilson v. Walmart,
  Nancy Wilson sought redress for sexual harassment and for age and sex discrimination in the workplace against Wal-Mart. The Court held that when an individual is subject to a continual, cumulative pattern of tortuous conduct, the statute of limitations period does not begin to run until the wrongful action ceases.
 Thus, if Wilson could demonstrate that the discriminatory conduct represents a continuum of harassment that began while the harasser and plaintiff were employed with KMart, her claim would not be extinguished.
 In so holding, the Court cited with approval Bustamento v. Tucker,
 which noted:

Hostile work environment claims are often based on continuing violations because “in a hostile environment, an individual feels constantly threatened even in the absence of constant harassment. A logical corollary is that once a pattern of harassment has created a psychologically offensive work environment, the status quo of such continuous wrongful conduct can be based on the harasser’s mere presence.
 (quoting Bustamento, 607 So. 2d. at 541). 

The Plaintiff urges the ECOWAS Court to follow the progressive principles highlighted above to hold that the present suit is not affected by Article 9(3) of the Protocol on the Community Court of Justice as amended by Article 3 of the Supplementary Protocol of 2005 (A/SP.1/01/05).
In conclusion, the Plaintiff urges the ECOWAS Court to entertain the present suit on the basis of the above legal arguments and reasoning. 
The ECOWAS Court has consistently showed itself to be receptive to international and comparative law arguments. The Plaintiff urges the ECOWAS Court to follow this path in the present suit. 
The Plaintiff urges the ECOWAS Court to dismiss the preliminary objection by the Fourth Defendant/Respondent in its entirety. 
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