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A. Introduction 
In 2008, Harvard Kennedy School of Government Professor John Ruggie, as 
Special Representative of the UN Secretary-General for Business and Human 
Rights (SRSG), proposed to the UN Human Rights Council a policy framework 
for business and human rights.1 The 'Protect, Respect and Remedy' Framework 
has three independent but complementary pillars: first, the state duty to protect 
against human rights abuses by third parties, including business, through 
appropriate policies, regulation and adjudication, second the corporate 
responsibility to respect rights, which means to act with due diligence to avoid 
infringing on the rights of others, and third, the need for greater access for victims 
to effective remedy, both judicial and non-judicial. 
In order to show that they are meeting their responsibility to respect, the SRSG 
recommended that companies adopt a ‘human rights due diligence’ process with 
four core elements: a statement of policy articulating the company’s commitment 
to respect human rights; periodic assessment of actual and potential human 
rights impacts of company activities and relationships; integrating these 
commitments and assessments into internal control and oversight systems; and 
tracking as well as reporting performance. 
The overall goals of this expert meeting, as set out in the agenda, are to 
understand better:  

1. The extent to which human rights due diligence can effectively borrow 
from, or be integrated into, existing due diligence, compliance, or risk 
management systems;  
2. What is unique about human rights due diligence, and  
3. How human rights due diligence can be promoted effectively.  

My purpose in this paper is to focus current thinking and learning on these points 
and to provoke discussion under each agenda item.   
 
 
 

                                                
* Senior Fellow, Corporate Social Responsibility Initiative, Harvard Kennedy School. The views expressed 
in this paper are those of the author and do not imply endorsement by CSRI, the Harvard Kennedy School 
or Harvard University, or the SRSG. 
1 Available at: http://www.reports-and-materials.org/Ruggie-report-7-Apr-2008.pdf.  
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B.  The Compatibility of Human Rights Due Diligence with other Risk 
Management Processes 
Companies routinely conduct due diligence to ensure that a contemplated 
transaction has no hidden risks. Because human rights due diligence is a means 
for companies to address their responsibility to respect human rights, it must go 
beyond simply identifying and managing material risks to the company itself, to 
include the risks a company’s activities and associated relationships may pose to 
the rights of affected individuals and communities.  Nevertheless, elements of 
other due diligence processes may still be highly relevant for better 
understanding and implementing human rights due diligence, and indeed may 
already incorporate some aspects of human rights due diligence.  
Human rights due diligence is not a one-time activity; rather, it is an ongoing 
management process designed to identify, assess, and manage the risks to the 
company, and to society, of a company’s actual and potential adverse impact on 
human rights.  This is consistent with modern usage of the term due 
diligence.2 Through human rights due diligence, companies internalize the 
human rights expectations of global society into their corporate governance and 
internal control processes.  Its four core components align with well-established 
risk management principles. 
 

1. Human Rights Due Diligence as a Risk Management Process 

Human rights due diligence has a number of antecedents in company internal 
controls and risk management systems, which have emerged as best company 
practices or which have been imposed externally, often by national law.   Over 
time, those processes and programs have evolved to serve the dual purpose of 
managing risks to the company and risks to society.   This happened following a 
trio of financial, environmental, and human rights business crises in 1995—the 
Barings Bank collapse, Shell’s proposed sinking of the Brent Spar oil storage 
facility in the North Sea, and the execution of Ken Saro-Wiwa and other 
community and tribal leaders protesting the environmental impacts of Shell’s oil 
exploration in the Niger Delta. These crises, among others, elevated the 
importance of risk management within companies from the work of lower level 
risk analysts to the oversight of boards of directors.  And they focused attention 
on the need for companies to manage the impact of the business on external 
stakeholders.3   An example of a commonly used risk management standard 
developed in 2004 in the US context by the Committee of Sponsoring 
Organizations of the Treadway Commission (COSO) is discussed in Appendix A. 
The internal company drivers of risk management have been supplemented by a 
variety of hard and soft law external corporate governance standards requiring or 
encouraging companies to internalize external social expectations into their risk 
management programs.  These standards appear in such areas as fraud 
                                                
2 Linda Spedding, Due Diligence Handbook (CIMA Publishing, 2009), preface. 
3 Michael Power, Organized Uncertainty (Oxford University Press, 2007), chapter 5. 
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prevention, certification of the accuracy of financial reporting, provisions for the 
reduction of corporate criminal sentences, the fiduciary duties of directors, and 
the corporate governance codes of a number of countries.   
These initiatives have been referred to as risk-based regulation (in contrast to 
command and control, rules-based regulation) because they seek first to have 
companies “actively participate in their own regulation through systems of 
internal control” and second, to “assess their sources of risk and develop control 
systems that enable managers to identify, measure, monitor, and respond to the 
risks taken.”4  To put it another way, this type of risk management is a way of 
bringing the outside in. A list of examples of such measures from a range of 
jurisdictions is attached as Appendix B.  
 

2.   Unique Aspects of Human Rights Due Diligence  
 
Although human rights due diligence is a natural extension of internal risk 
management, it is potentially unique in several respects. The SRSG has 
suggested that this may include the need for meaningful engagement and 
dialogue with those impacted, and the importance of a measure of transparency 
and accessibility to stakeholders. This section outlines this author’s 
understanding of engagement and transparency in the context of human rights 
due diligence. 
In conducting human rights due diligence, stakeholder engagement isn’t a means 
to an end, but an end in itself. Ongoing stakeholder engagement lowers a 
company's human rights risk exposure because it gives the company access to 
early warning signals, to suggestions and to advice, and makes the prevention of 
human rights harms a collective concern rather than only a company concern.  
Such engagement should take place at all stages of a company’s business, from 
the outset of the company’s involvement in a business or project, to the 
resolution of disputes with stakeholders that carry human rights implications.  
Company use of non-judicial grievance mechanisms, including company-level 
mechanisms, should be an essential part of this engagement.  Moreover, 
ongoing stakeholder engagement avoids the so-called 'Ford Pinto' problem, 
where the use of cost/benefit analysis may lead a company to conclude –
improperly – that its costs of addressing a human rights risk are equivalent to, or 
greater than, the costs of violating a person’s human rights.  
A measure of transparency is essential for the company’s credibility and its ability 
to engage meaningfully with its stakeholders.   The company should be able to 
demonstrate that it is taking appropriate steps to avoid infringing on human 
rights, while taking into account legitimate concerns regarding possible liability, 
legal privilege, competitive disadvantage, security, and related concerns.  At 
minimum, this should require the company to disclose the human rights due 

                                                
4 John Boatright,  The Ethics of Risk Management in the Information Age, unpublished lecture, Bentley 
University, February 7, 2010.   
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diligence systems it has put in place, including the key performance indicators 
that it has used to track and monitor performance.  
More broadly, the company should endeavor to see its activities through a 
human rights lens, and understand how its operations and relationships may 
infringe upon internationally recognized human rights.   A company’s existing 
processes in such areas as employment, product and workplace safety, and the 
environment may prevent infringements of human rights in these areas.  But 
unless the company undertakes an analysis to determine whether and how its 
activities and relationships impact all human rights, it may miss key issues.  
 
C. Promoting Effective Human Rights Due Diligence 

One perceived disincentive to conducting human rights due diligence may be the 
belief that knowledge of human rights risks is a company’s enemy, not its friend. 
No one likes bad news, and messengers who deliver it may choose to do so 
gingerly. But it is important for a company to investigate, understand, and act on 
facts—however unpleasant—that might pose real risks to it and its stakeholders 
in order to ensure that it reduces those risks. A core lesson of the financial crisis 
is that the failure by companies to understand and respond to the true nature and 
depth of their risks can devastate them and society. This principle is as true for 
human rights risks as it is for other company risks.  
Conducting human rights due diligence may indeed reveal awkward and 
uncomfortable facts that need to be addressed and potentially disclosed; such 
information might then be used against the company in litigation or in a “naming 
and shaming” campaign. But treating knowledge as a company’s enemy 
prevents it from addressing its risks of contributing to human rights abuses. 
Those risks can generate material costs—financial, constructional, operational, 
reputational, and otherwise—which a company needs to address, and which a 
company’s investors and external stakeholders may need to know about. 
Although not all human rights risks will pose immediate legal risks, the likelihood 
that they will intersect if unaddressed is all the more reason for companies to fully 
understand them.  
As to disclosure of risks, human rights due diligence requires a measure of 
transparency, because, as noted above, it is a key requirement of the 
management by companies of their human rights risks.  But companies still need 
to seek confidential legal advice from counsel, and lawyers need to be able to 
investigate underlying facts under legal privilege, given the potential risks of legal 
liability for failing to engage in human rights due diligence.  
While market forces may punish companies that get human rights wrong—by 
increasing their costs, giving rise to litigation, damaging their reputation, 
preventing them from retaining or attracting the best talent, or otherwise—the 
converse is not necessarily true.  That is, market forces don’t necessarily reward 
companies that get human rights correct.  It may be difficult for the market to 
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distinguish between companies that avoid human rights risks through the 
exercise of due diligence and those who avoid human rights risks merely by luck.  
This gives rise to the question of incentives for companies to perform due 
diligence.   Outside the human rights context, there are a number of examples of 
hard and soft incentives for companies to engage in risk management, beyond 
the reduction of risk alone.  For US companies that have rigorous due diligence 
and ethics programs to prevent criminal misconduct, they include reduced 
criminal penalties for companies following conviction, a lessened likelihood of 
prosecution, greater ability of directors to defend against mismanagement claims 
by shareholders, and the ability to sell goods and services to the federal 
government.   Due diligence defenses are also available for particular statutory 
prosecutions in such areas as employment discrimination and environmental 
pollution.5  And evidence that a company observed a recognized standard of 
care – as embodied in a risk management process – would be relevant to its 
defense of a common law tort claim.  
With respect to human rights due diligence, there is room for consideration of 
similar incentives and guidance.  Just as criminal compliance programs provide 
corporate boards with strong protection against mismanagement claims by 
shareholders based on crimes committed by company employees, the same 
should be true for mismanagement claims based on alleged human rights 
violations to which the company contributed. Moreover, in defending against 
claims by victims that a company contributed to a human rights violation, 
evidence that the company tried in good faith to understand and prevent human 
rights abuse ought to help the company, not harm it.6 
To summarize the arguments made in this short paper, human rights due 
diligence appears to have its origins in well-recognized systems of corporate risk 
management, while also having unique aspects. Although human rights due 
diligence is designed to reduce risk, in the author's view, it is worth considering 
whether particular incentives for companies are needed to encourage them to 
conduct due diligence, similar to those provided in other areas where companies 
develop programs to mitigate the risk of their impacts on society. 
 

                                                
5 Burlingham Industries v Ellerth, 524 U.S. 742, 765 (1998) (employment discrimination); U.S. E.P.A. 
Policy on Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations 
(2000), available at http://bit.ly/9BgNqV (environmental violations). 
6 For a more in depth discussion of this issue, see John Sherman and Amy Lehr, Is Human Rights Due 
Diligence Too Risky, ABA CSR Journal (January 10, 2010), available at http://bit.ly/auZ9s2.   
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Appendix A 

The COSO Enterprise Risk Management Framework 

 
Although there is no one single definition, the Committee of Sponsoring 
Organizations of the Treadway Commission (COSO), developed in 2004 a widely 
referenced Enterprise Risk Management (ERM) standard, which has the 
following components:  

(1) internal environment (tone at the top);  
(2) objective setting;  
(3) event identification (factors impacting achievement of objectives);  
(4) risk assessment;  
(5) risk response;  
(6) control activities (internal implementation procedures);  
(7) information and communication; and  
(8) monitoring.    

These components are then implemented across the four functions of strategy, 
operations (development and implementation), reporting and compliance, and 
across all levels of the organization, from top to bottom, including subsidiaries.7  
The ERM standard is often expressed visually in the following matrix: 
   

  
   

                                                
7 Committee of Sponsoring Organizations of the Treadway Commission, Enterprise Risk Management—
Integrated Framework—Executive Summary (September 2004), available at www.coso.org. 
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Appendix B 
Examples of Hard and Soft Law Requiring Risk Management Processes 

   
1. The 1987 Report of the U.S. National Commission on Fraudulent Financial 

Reporting (commonly known as the Treadway Commission),  urging 
companies to give greater attention to the development and assessment 
of internal controls, including the “ethical tone” of the company’s culture 
and the responsibility of executives and boards to assure the adequacy of 
such controls.  

2. Section 404 of the U.S. Sarbanes Oxley Act of 2002, requiring companies 
to use a recognized framework to provide assurance that they have an 
effective internal control system over financial reporting, and the 
recognition by US regulators that COSO ERM provides such a 
framework.8 

3. The French Autorité Des Marchés Financiers (AMF, the French 
counterpart to the US SEC), requiring publicly listed companies to include 
in their annual reports descriptions of their internal control and risk 
management systems.9 

4. The Dutch Corporate Governance Code of 2009, identifying the 
maintenance of a suitable internal risk management and control system as 
a core responsibility of the company’s management board.10 

5. The UK 1992 Cadbury report, entitled Financial Aspects of Corporate 
Governance, and in particular the 1999 Turnbull Report on Internal 
Governance, requiring companies to state in their annual reports that they 
have an ongoing process to identify, evaluate, and manage risk, to 
summarize the effectiveness of their internal controls, and confirm that 
they have taken necessary actions to remedy any significant failings or 
weaknesses. If a company cannot make such disclosures, it must state 
that and explain why.11 

6. The U.S. Sentencing Guidelines for Organizational Defendants, created in 
1993 and amended in 2004, requiring companies to exercise due 
diligence to prevent corporate crime and ensure the existence of ethical 

                                                
8 Institute of Internal Auditors, Sarbanes-Oxley Section 404:  A Guide for Management by Internal 
Controls Practitioners, (2008). 
9 “Recommendations of the Autorité des Marchés Financiers on the “Internal control: Reference 
Framework” (2007), available in English at: http://www.amf-france.org/documents/general/7620_1.pdf.  
10 Corporate Governance Code Monitoring Committee, Dutch corporate governance code:  Principles of 
good corporate governance and best practice provisions (2009), available at 
http://corpgov.nl/page/downloads/DEC_2008_UK_Code_DEF__uk_.pdf. 
11 Financial Reporting Council, Internal Control-Revised Guidance for Directors ont the Combined Code, 
(2005), available at 
http://www.frc.org.uk/documents/pagemanager/frc/Revised%20Turnbull%20Guidance%20October%2020
05.pdf.  
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and legally compliant cultures in order to be eligible for more lenient 
sentences following criminal conviction.12 

7. The Chancery Court of Delaware (the home incorporation state of most 
major US corporations), which in its 1996 Caremark decision, used the 
Sentencing Guidelines as the benchmark for determining whether a Board 
of Directors has met its fiduciary duty to its shareholders to have an 
effective compliance program to detect and prevent crime.13 

   
Other examples of measures in the business and human rights area have been 
identified through the SRSG's corporate law tools mapping project, which has 
explored 42 jurisdictions.14  

                                                
12 USSG, §8B2.1 (Effective Compliance and Ethics Program), available at 
http://www.ussc.gov/2005guid/8b2_1.htm. 
13 In re Caremark Int’l, Inc. Derivative Litig., 698 A.2d 959, 970 (Del. Ch. 1996).  
14 Further information and reports are available at:  
http://www.business-humanrights.org/SpecialRepPortal/Home/CorporateLawTools  
 


