23 June 2008

PRESS RELEASE

Judgment in the matter of Thembikile Mankayi v Anglo Gold Ashanti (AGA) will be handed down in the High Court Johannesburg on 26 June 2008 at 09h00. Justice MM Joffe will rule on an exception raised by AGA against a civil claim for damages instituted by Mankayi against his erstwhile employer. 

Mankayi claims that during the time that he was employed on AGA's gold Mines he was negligently exposed to harmful dust which caused him to contract a debilitating, incurable and progressive lung disease called silicosis. Mankayi has claimed some R2 million in damages for loss of earnings, medical costs and pain and suffering. AGA has excepted to the claim and disputed Mankayi's right to sue his employer. The company relies on section 35 of the Compensation for Occupational Diseases and Injuries Act (COIDA) which states that no employee may sue his employer for damages arising from any occupatinal injury or disease. On Mankayi's behalf it has been argued that because he is mine worker with an occupational lung disease and has no right to claim compensation under COIDA section 35 has no application to him and he has retained his common law right to sue his employer on grounds of negligence.  

The decision has important implication both for employers in the gold mining industry and for the tens of thousands of ex-mineworkers suffering from silicosis and other lung diseases. If the exception is dismissed then the industry will need to reconcile itself with the fact that it has a potential liability to ex-mineworkers that is measured in billions of Rand and that it will be obliged to make financial provision for this liability.

Attorneys acting for Mankayi have indicated that AGA and other employers can expect that a series of class actions will be filed against them on behalf of thousands of sick and disabled ex-mineworkers. It is likely that any decision of the court will be appealled by the unsuccesful party and that the issue will be finally determined by the Constitutional Court.

For more information contact either Richard Spoor on 0836271722 or Charles Abrahams at charles@ak.law.za 0219144842 or mobile +27825607152

