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Summary
With the growing influence of multinational corporations (MNCs) and the profit-driven expansion of commercial activities to conflict-prone regions of the world, there have been mounting concerns about the corporate lack of accountability. Despite broad consensus that companies are bound by certain ‘core’ rules pertinent to all actors within the international domain, including the prohibition to engage directly or indirectly in genocide, war crimes and crimes against humanity, regulation remains piecemeal and largely deficient. While many domestic jurisdictions are reluctant or unable to vigorously pursue mandatory enforcement, the international system has not

yet put in place any effective compliance mechanism. The International Criminal Court (ICC) presents a unique opportunity for the introduction of a sanctioning mechanism to offset – at least partially – existing regulatory deficiencies. This study explores the desirability and feasibility of subjecting business enterprises per se to regulation through international criminal law. It inquires into the permissibility and inherent challenges of extending penal provisions, and in particular the Rome Statute of the ICC, beyond natural persons.

Although most national legal systems nowadays recognise the notion of corporate criminal responsibility for domestic and/or international offences, there is the contention that penal law is a system operating on the premise of human conscience. This deontological perspective has been one of the objections raised to the idea of extending ICC jurisdiction to economic ventures. It translates into an anthropocentric view of the corporation as a mere collection of individuals, having no independent metaphysical existence of its own and, therefore, incapable of incurring culpability in terms of criminal law. However, even in moral philosophy this particular position has come under challenge. Collectivists have put forward compelling arguments as to the plausibility of regarding corporations as identifiable entities and morally responsible agents. Admittedly, the traditional fixation on human agency tends to distort debates about moral blame in relation to culpability even in those domestic jurisdictions that have shifted their focus from the issue of moral personhood to the question of how to uncover fault on the part of legal persons. Nevertheless, a form of moral blameworthiness – derived from the universal applicability of certain norms – is increasingly at the heart of discussions pertaining to corporate criminal liability. The idea that the ascription of culpability in relation to natural and legal persons is justifiably warranted on the basis of different sets of principles is gaining recognition. It postulates that although legal responsibility should not be entirely divorced from the morality paradigm, the culpability of corporations in penal law need not be grounded on the entity’s realisation of the moral wrongfulness of its conduct, as is the case with individuals.

While the constituent elements of the offending behaviour are by necessity physically fulfilled by natural persons, it is the peculiarities of organisational existence that foster the deviant behaviour. The size, complexity and differentiation of large organisations, as well as particular management styles, institutional cultures and group dynamics, can translate into a criminogenic environment that is conducive to the infliction of harm through negligence and faulty judgment as well as conscious premeditation. Deficient internal processes (relating to supervision and control) and structural difficulties arising out of complex communication networks have the propensity to facilitate wrongful conduct. Bureaucratic routines, cognitive limitations and group socialisation also serve to promote behaviour which would be erratic when considered outside the context of the collective. Separated from the organisation, individuals do not generally have the same incentives, opportunities and means to engage in harmful activities. Neither can those activities reach the scale and impact that collective action and access to organisational resources bring about, particularly in the circumstances of the ‘core’ international offences. However, detecting blameworthiness for the transgressions of natural persons in the idiosyncrasies of the business form and, accordingly, attaching culpability to economic entities for fostering environments permissive to the commission of crimes, does not – and need not – exclude the responsibility of individuals to the extent of their personal misconduct. Should concerns related to the perceived threat of implicating states in international offences preclude the extension of ICC jurisdiction beyond natural persons, individual prosecutions may be the only avenue available for ensuring corporate accountability. Regardless of the direction which political negotiations surrounding future amendments to the Rome Statute with regard to the Court’s ratione personae take, the question of how to construct individual liability in the context of group crimes inevitably arises.

The inherent difficulty in effectively reconciling the principle of personal fault with the collective nature of crimes (in systemic or institutional settings) is not novel. More than sixty years ago, cognisant of the challenges posed by group criminality, the Nuremberg tribunals embraced a model premised on the notions of conspiracy and criminal organisations. Pragmatic rather than dogmatic, the Nuremberg approach could not be easily divorced from concerns pertaining to guilt by association, mass punishment and strict liability. Despite the tribunals’ caution in imposing criminal responsibility, the judgments tended to distort the contours of individual culpability and at times rendered the link with personal fault tenuous. The principles that emerged out of the judgments regarding political and military figures were subsequently relied upon also in relation to the prosecution of business officials for their involvement in Nazi crimes. Neither the IMT nor the Allies’ domestic military courts had jurisdiction over legal persons. However, they sought corporate accountability within the constraints of their constitutive documents. Albeit inconsistent and somewhat deficient, the decisions rendered are notable in that they expressed recognition of the reality of corporate involvement in international crimes and the realisation that such criminality – being qualitatively different from individual deviance – warrants a distinct approach.

Although the Nuremberg model did not persist in time, the notions which formed its core, can be found in contemporary international law. The ‘common design’ and ‘superior responsibility’ doctrines have become firmly established as modes for incurring individual responsibility. Both extend culpability beyond the physical perpetration of crimes and are geared towards the reality of criminality in group settings. The limitations adopted in this regard in the context of the ad hoc tribunals and the ICC in particular, delineate the outer bounds for the permissible ascription of punishable individual culpability in present-day international criminal law. Understanding such limitations is pertinent to the discussion of corporate liability insofar as Articles 25 and 28 RS are capable of potentially capturing the contributions of individual business actors to the commission of international crimes. The magnitude and complexities of those crimes necessitate accountability avenues that adequately reflect the true character and dynamics of deviance in collective context – political, military or economic. The need to fight impunity, however, does not – neither should it – imply punishment at any cost. The cumulative development of international criminal law – from Nuremberg through the ad hoc tribunals’ jurisprudence to the Rome Statute of the ICC – demonstrates the importance accorded to finding a fair balance when holding individuals responsible for group crimes. Within corporations, the actual effect of individual transgressions and the true extent of culpability may become obvious only when considered against the backdrop of aggregate choices and behaviour. This is not to say, however, that individual liability cannot or need not align with the principle of personal fault. On the contrary, it must remain strictly circumscribed, although some reasonable concessions may have to be made in order to accommodate for the element of collective criminality.

Although currently the ICC has no jurisdiction over legal persons, the negotiations surrounding the adoption of the Rome Statute entertained the idea of ascribing criminal responsibility to economic entities via individual convictions. This was thought to circumscribe the impossibility of fathoming the mental state of business enterprises per se. The isolated prosecutions of natural persons cannot, however, capture the true nature of corporate involvement in international offences, nor effectively contain organisational wrongdoing. The convictions of senior officials are likely to be difficult, sometimes even impossible to obtain. In large organisations, characterised by multiple channels of communication and dispersed levels of control, the requisite actus reus and mens rea may not converge in a single individual. Furthermore, while corporate policies, structure and culture impact on individual behaviour, the facilitation of technical, human and financial resources, available by virtue of the organised entity, affect the degree of harm caused. Individual prosecutions may thus not necessarily reflect the egregious violations suffered through group activity.

Seeking to artificially transpose the combination of objective and subjective aspects that constitute the definition of a crime from an individual to an organisation, is a misplaced effort, reflecting the deeply imbedded individualistic perception of society that typifies Western legal tradition. Corporate crime materialises through collective action or blameworthy inaction and cannot be detached from the institutional framework in which it takes place. Appropriate models for constructing the criminal liability of corporations must, therefore, take into account the peculiarities of organisational deviance. In this regard, a growing number of domestic jurisdictions

have begun embracing elements of more holistic views on the nature of corporations. The models of aggregation, proactive or reactive fault, and corporate ethos are not entirely devoid of shortcomings. Nonetheless, they share the perception of corporations as having a separate existence, and overcoming the limitations of the nominalist method, they seek to ascribe culpability on the basis of genuine organisational fault.

The most advanced of the holistic models – that of constructive corporate fault – allows for reasonable inferences to be drawn from the interplay of institutional characteristics (i.e. structure, culture, policies, channels of communication and levels of control). Culpable conduct on the part of the organisation is identified on the basis of an objective test of reasonableness. The goal of the test is to determine whether ‘given the size, complexity, formality, functionality, decision-making process, and structure of the corporate organisation’, it is reasonable to conclude that the physical elements of the offence may be validly attributed to the entity. Far from rejecting subjectivism as the cornerstone of criminal liability, even in relation to legal persons, the model of constructive corporate fault proposes a shift in perspective – from seeking to expose the hidden mental state of a corporation to divining blameworthiness in the attitude displayed towards (the likelihood of) a criminal outcome.

Insofar as constructive fault appears to reflect most closely the true nature of corporations and is geared towards overcoming the drawbacks of other existing and theoretical approaches to ascribing corporate responsibility, it presents an intriguing possibility with regard to the criminal liability of economic entities under the Rome Statute. The provisions presently incorporated in the Statute have been drafted with a view to natural persons and are not suited for application to corporations. However, there is room for manoeuvre. Article 30 RS, for instance, allows for fault degrees other than those deemed to comprise knowledge and volition as the expression of intentional conduct. If explicitly provided for in a sui generis provision pertaining to corporate criminal responsibility, even culpa may serve as a basis for the culpability of companies. A constructive approach to uncovering negligence would focus on the question of whether the company inadvertently created the risk of a foreseeable and unjustifiable harm. Liability would revolve around what the entity concerned could have reasonably foreseen and the lack of a conceivable response evidenced from an aggregation of acts and failures at different levels within the organisation and on the part of agents acting within the scope of their employment.

If culpa has a role to play in international criminal law, it is particularly relevant with regard to corporations. Even where inadvertent, business involvement in the ‘core’ crimes is not always entirely unconscious. Companies are often, at the very least, cognisant of the precarious circumstances of the conflict zones in which they operate. Since the harm that may result through the use of the organisational structure is greater than it would be in the case of isolated individual misconduct, national jurisdictions have long subjected economic ventures to a reasonable expectation that they guard against the occurrence of harm in the course of their activities. The need to consider culpa-type liability for corporate participation in gross human rights violations finds also support in social science research on organisational behaviour. The institutional environment may distort reasonable conclusions, suppress dissent and impede communication. Corporate liability in this regard would be imposed for creating favourable conditions for the commission of crimes, and it would be inextricably linked to due diligence shortcomings. Hence, it would only be fair if direct criminal responsibility on the part of the entity for negligent misconduct attaches to a breach of duty rather than the actual offence that materialises.

A similar construction is warranted with respect to the liability of parent corporations for the criminal transgressions of subsidiary entities. In an increasingly deregulated and globalised commercial market, MNCs routinely structure their operations through intricate configurations of dispersed control, which often serve to minimise risk exposure in the pursuit of profit maximisation. However, the imperative of justice and the need to narrow the existing regulatory gap dictate that parent enterprises not be allowed to abuse the corporate form in order to conceal their involvement in grave human rights abuse, or exploit the principle of separate juridical personality so as to evade responsibility. In instances where a parent entity knowingly and/or intentionally engages in the commission of a humanitarian law violation by a subsidiary, culpability should attach to the parent’s active participation in the realisation of the offence, and accordingly the responsibility incurred would be for the crime effected. A failure to act on the part of the parent corporation may also reflect a negligent omission to foresee a reasonable and unjustifiable risk and/or notify its foreign affiliate of that risk. In such circumstances, extending liability to parent corporations should not be perceived to imply an absolute duty to stay apprised of subsidiary conduct at all times. Neither does it purport guilt and punishment along strict liability lines or an unconditional obligation to prevent subsidiary conduct that may involve the commission of an international crime. Given the criminal nature of the responsibility sought, the criteria attaching to the parent company’s culpability must be strictly circumscribed. Grounding liability on a failure to intervene and raise awareness combined with a failure to exercise effective control over the subsidiary, as a result of which the latter engages in a ‘core’ offence, provides one possible approach. Such a construction roots culpability in a fault on the part of the parent itself. It furthermore draws upon the notions of awareness and control as the ground stones of liability in hierarchical settings, already recognised and operative in international criminal law with regard to individuals.

Should the jurisdiction of the ICC be extended to profit-oriented business enterprises and a political agreement be reached on how culpability is to be ascribed, this would not dispense with the objections of states which do not recognise corporate criminal responsibility on legal-philosophical grounds or prefer to have the option of non-compulsory regulation left open to them. In this regard, the adoption of a nuanced ‘exception-based’ model, allowing for civil and administrative proceedings or alternatively individual criminal prosecutions, as a bar to the admissibility of cases before the ICC, may constitute the only practicable compromise capable of appeasing states and encompassing most MNCs. Without discarding the value and record of non-criminal regulatory means at the domestic level and while recognising that certain adjustments may have to be made in order to accommodate for the principle of complementarity, this study is nevertheless clearly premised on a preference for subjecting corporations to penal law provisions with regard to the ‘core’ international crimes. The expressive rationale of criminal liability and punishment carries a strong symbolic significance. Subjecting corporations to criminal law regulation, particularly in relation to serious human rights abuse, serves to uphold the universal validity of a set of social norms accepted as the bedrock of humanity. Provided it materialises in a future amendment to the Rome Statute, the concept of corporate responsibility for international crimes will, furthermore, acknowledge both historical and present-day reality. It will express recognition of the broader context of mass atrocity and the impact of transnational economic dynamics in nurturing environments that are conducive to the violation of human rights.
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