PAGE  
2

[image: image1.png]www.business-humanrights.org
Business & Human Rights Resource Centre




“Tax avoidance, tax evasion and payments to armed groups”

Mauricio Lazala
Head of Latin America & Middle East, Business & Human Rights Resource Centre

Presentation at side event co-organised by Business & Human Rights Resource Centre and Global Witness: “Follow the money: how companies are impacting human rights” 
United Nations Geneva – 6 October 2009

As you heard from Chris, many companies use questionable accounting methods and fiscal tax havens to avoid paying a fair share of taxes.  I am going to describe a concrete example of this phenomenon.

A report by the Guardian newspaper (UK) in November 2007 revealed the methods used by banana companies to avoid paying taxes.  It said that three companies, namely Dole, Chiquita and Fresh Del Monte, account for more than two-thirds of the global market in bananas, which is a multi-billion dollar business.  They source mainly from plantations in Latin America and West Africa.

Fresh Del Monte is registered in the tax haven of the Cayman Islands, and has more than 30 subsidiaries based in the islands, where the rate of corporation tax is zero.  It also has subsidiaries in other tax havens and low-tax jurisdictions that include Gibraltar, Bermuda, the Dutch Antilles and the British Virgin Islands.  Dole and Chiquita only identify their largest subsidiaries in their accounts but those listed include 11 subsidiaries of Chiquita in Bermuda at the end of 2006 and subsidiaries of Dole in Bermuda, Liberia and Puerto Rico.

Fyffes, also one of the world’s largest banana companies, has six Jersey-based subsidiaries.

The Guardian investigation of the three big banana companies noted that they had combined global sales of over $50bn over the previous five years, and made $1.4bn in profits. They paid just $200m (or 14.3% of profits) in worldwide taxes between them in that period.  In some years the banana companies have paid an effective tax rate as low as 8%.
Although tax havens have existed for decades, the flight of capital took off with the removal of exchange controls and the development of information technology in the late 1990s.  And it is still gathering pace.  Large corporations have been able to shift profits around between complex networks of subsidiaries in different countries.  Over 60% of international trade now takes place between subsidiaries within transnational groups, according to the OECD.

The big three banana companies openly admit they use low-tax areas and tax avoidance schemes.  Chiquita, Dole and Fresh Del Monte are being investigated by the European Commission after Chiquita blew the whistle on an alleged price-fixing cartel among them. 

After the Guardian investigation, Dole declined to comment on the detailed allegations.  Chiquita said it complied with all tax laws in the jurisdictions where it did business.  Both companies said they were working with Latin American unions to address workers' rights.  Fresh Del Monte said it too operated in many countries and complied with all local tax laws and international tax treaties. It added that it also complied with all local labour laws.

The case above illustrates the tactics some companies use to aggressively avoid paying a fair amount of taxes in both developing countries where they source their products and developed countries where they are headquartered.  It is also an illustration of good investigative journalism that is too often lacking in relation to tax avoidance (lacking in many other fields of business and human rights but perhaps more so in this one).

Payment to armed groups

Given that I am talking about Latin America and the banana companies, and given that payment to armed groups is one of the topics of this panel, let me briefly comment on the case of Chiquita in Colombia.

In March 2007, Chiquita admitted that it made payments from 1997 to 2004 to the United Self-Defense Forces of Colombia (known by their Spanish acronym AUC), a paramilitary organization that the US Government had designated a terrorist group.  Chiquita settled a criminal complaint by the US Government at that time and agreed to pay a $25 million fine.

Chiquita alleged that it made the payments in order to protect its workers.  It claimed that if it had not made payments, the lives of its workers and representatives were under threat, and that it had been blackmailed by the AUC to pay them.  This has been put into question by sworn statements of demobilised paramilitary leaders who disclosed details of atrocities committed by them under the “Justice and Peace” law – a Colombian truth and justice process started by the current government.  One of the paramilitary leaders, Salvatore Mancuso, said that Chiquita and other local banana companies voluntarily paid them in order to get protection in a lawless area and in order to get rid of union leaders.  As you may know Colombia has the worst record in the world on killings of union workers.  Paramilitary leaders have also claimed that some of their weapons were smuggled in ships serving Chiquita.
Atrocities committed by the AUC are well-documented and include massacres, extrajudicial killings, torture, forced disappearances, crimes against humanity and war crimes committed in Urabá, the Colombian banana-growing region.  Submissions have been made to the International Criminal Court in this regard.
In July 2007, a group of Colombians filed a lawsuit against Chiquita under the Alien Tort Claims Act in US federal court.  The plaintiffs are family members of trade unionists, banana workers, political organisers, social activists and others in Colombia who were targeted and killed by paramilitaries.  The plaintiffs contend that the funds Chiquita paid to Colombian paramilitary organizations during this period made the company complicit in the atrocities.
On 11 March 2008, a new federal lawsuit was filed in New York against Chiquita by the families of five missionaries allegedly slain by fighters from the Revolutionary Armed Forces of Colombia (known by its Spanish acronym, FARC).  Chiquita later admitted that it had also made payments to FARC.  The plaintiffs in this lawsuit allege that the payments Chiquita made to FARC supported acts of terrorism which subsequently contributed to the deaths of the five missionaries.
The Resource Centre’s Corporate Legal Accountability Portal includes a section on the lawsuits against Chiquita where users can find an up-to-date summary of the lawsuits, all materials related to the cases: court pleadings and arguments, newspaper articles, and statements by the company, the US Government and the victims.
This case is important because Chiquita is the first company that openly admitted making payments to paramilitaries in Colombia, potentially opening the lid for a future torrent of disclosures of similar payments.  There is no doubt that many companies from various sectors have paid and keep making payments to armed groups in weak governance zones in Colombia.  They do so under extortion, or under perceived threat, or voluntarily when they feel that there is no state protection for their operations.  However, companies always have a choice: they could seek protection from the authorities, or if this is not feasible, they could choose not to operate in that area.  If companies choose to pay armed groups, they should be aware of the huge risks they face, including in terms of reputation damage and expensive lawsuits.
Complementary materials:

Film on the Chiquita case: “Chiquita: Between life and law”, People&Power, Al Jazeera, 10 Jun 2009

http://www.youtube.com/watch?v=ONCTOiKT42U& 

An organization to follow:

http://www.bananalink.org.uk
