Rejoinder by the Working Group on Mining in the Philippines to BHP Billiton’s response to its concerns about BHP Billiton’s Mindanao and Sibuyan projects 

In February 2009, the Working Group on Mining in the Philippines published a report, “Mining in the Philippines:  Mining or Food?”  The full report, along with case study summaries, is available here: http://www.eccr.org.uk/module-htmlpages-display-pid-52.html 

Business & Human Rights Resource Centre invited all the companies named in the report to respond to the concerns raised.  BHP Billiton is one of the companies that responded on 1 April 2009 (all of the responses are available here: http://www.business-humanrights.org/Documents/MiningorFood)

The following is the Working Group’s rejoinder to BHP Billiton:
09 August 2009

Joanne Bauer

Business and Human Rights Resource Center

Dear Ms Bauer,

The Working Group on Mining in the Philippines acknowledges the response by BHP Billiton (dated 1st April 2009) to the concerns we raised about the company’s involvement in the Hallmark Project in Mindanao and Sibuyan island in our report, “Philippines: Mining or Food?”
However, it is regrettable that BHP Billiton have not engaged with the main issue of the report which hinges around food security, both agricultural and marine, for an expanding Philippine population. Mining critically impacts the sustainability of food production.
We welcome the brevity of the response (and recognise the ongoing struggle with their local partner AMCOR), but we feel that the reply was too brief and lacked any significant clarifications on the important issues raised in the report.
BHP’s point relating to the Hallmark Project on Free Prior Informed Consent (FPIC) is misleading. The National Commission on Indigenous Peoples (NCIP) does not and cannot endorse “the grant of the tenements”  through FPIC procedures; that is the prerogative of the President or the proper government department. Leaving this aside, examples provided throughout the report demonstrate that the rubber-stamping of consents by the NCIP and granting of certification does not in any way indicate that mining companies have in fact secured the social licence to operate in the eyes of civil society and the impacted indigenous peoples. Procedural manipulation to achieve an outcome that apparently fulfils the technical requirements for mining projects to proceed, while disregarding traditional indigenous customary law and significant public opposition, is untenable. While the consent of indigenous peoples is fabricated to meet legal requirements, non-indigenous communities are not consulted at all. Consent delivered by some elected officials against the wishes of the electorate is often produced as evidence by mining companies to prove that they have acquired the social licence they need to operate. In the context of a highly corrupt system of governance the ability to demonstrate social acceptability by the impacted populations should be a basic requirement for operations to proceed.
The report examines the problems of governance in the Philippines and spells out problems in the process of obtaining actual consent in the Philippine context. This applies to the FPIC consents for the Hallmark Project also. BHP Billiton maintains that these consents were in place before they were involved in the project. However, due diligence requires that BHP Billiton and their financiers ensure the genuineness of the legally required agreements and expectations of all affected communities. Despite pointing out the flaws in the process, so far, the company has refused to release their internal audit of the consent process. BHP Billiton should engage in a new, independently monitored FPIC process, extending this to all affected communities. This also is the position of CAFOD whose October 2008 report “Kept in the Dark” examines the issue of consents.
Community development programmes are lauded by BHP Billiton. However, too often programmes like those offered by BHP Billiton, are promoted under the guise of CSR before mining commences. They are contentious and are a highly inappropriate mechanism used primarily to obtain social consent /licence from poor communities and to gain acceptance by local government units. They are in effect a form of asserting undue influence on decision-making processes. These programmes, while creating some welcoming beneficiaries and positive outcomes, are almost always divisive. What is needed initially is accurate independent information on how mining will impact communities and their environment and current livelihoods in the short and long term. Affected communities are then in a better position to make informed choices.

It is also disingenuous to state that BHP Billiton has not received ore from the island of Sibuyan. The report illustrates how the unrest caused by mining in Sibuyan, where BHP had an active off-take agreement to purchase nickel ore, led to the death of Councillor Armin Marin on October 3, 2007. His death put a stop to the mining of any further ore in Sibuyan, at least temporarily. However, BHP Billiton must accept its supply chain responsibilities with regard to this tragedy if it is to prevent further tragedies from occurring in the Philippines.
Finally, we, and more importantly affected communities in the Philippines, were hoping for a more constructive and transparent engagement with BHP Billiton on all the issues raised by them and in the report. 
Yours sincerely,

On behalf of the Working Group
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