Rejoinder by the Working Group on Mining in the Philippines to TVI Pacific’s response to its concerns about TVI Pacific’s Canatuan project 

In February 2009, the Working Group on Mining in the Philippines published a report, “Mining in the Philippines:  Mining or Food?”  The full report, along with case study summaries, is available here: http://www.eccr.org.uk/module-htmlpages-display-pid-52.html 

Business & Human Rights Resource Centre invited all the companies named in the report to respond to the concerns raised.  TVI Pacific is one of the companies that responded, on 23 March 2009 (all of the responses are available here: 
http://www.business-humanrights.org/Documents/MiningorFood)

The following is the Working Group’s rejoinder regarding the comments by TVI Pacific:
7 October 2009

Joanne Bauer

Business and Human Rights Resource Centre

Dear Ms Bauer,


We write in response to TVI Pacific’s comments on the Philippines - Mining or Food? report by Robert Goodland and Clive Wicks, both of whom are associated with the Working Group on Mining in the Philippines. The authors are well known and respected figures; Robert through his many years at the World Bank advising on indigenous rights and environmental issues and Clive through his experience in business, his senior roles in the Worldwide Fund for Nature (WWF) and Vice Chair of the International Union for Conservation of Nature’s Commission on Environmental, Economic and Social Policy (IUCN-CEESP).  

Mr Dimaculangan in his response on behalf of TVI comments “Our track record in Canatuan will speak for itself”. We will take Mr Dimaculangan at his word and briefly draw from this long track record. This will show that the company is operating in Canatuan only on the basis of forced occupation, intimidation, abuse, misrepresentation and manipulation of local indigenous structures and the very substantial backing of the Philippine State, supported by the military and the notoriously corrupt political and bureaucratic elites.
 

TVI Pacific has become, in recent years, practiced in responding to the criticism of a wide range of respected independent bodies and individuals. Responding to the constant output of their Public Relations Department can be a time consuming and frustrating activity. Their materials often lack either objectivity or credibility and often tend to avoid answering the central concern(s) raised. Our own response has the credibility that TVI lacks because, as well as our own experience, it draws on a series of independent reports from respected sources which reveal and confirm that TVI has a very poor track record in Canatuan. TVI has repeatedly ignored and manipulated local wishes and interests for its own benefit. It has remained in the area through intimidation and abuses, culminating in violence and killings. The company has caused severe environmental and social impacts, which will leave a lasting negative impact in the area. Those who wish to understand the extent of the shared responsibility of both TVI and their collaborators, especially those in the Philippine mining industry and government, for this shameful situation can gain their own understanding through reference to the reports mentioned below and given in the footnotes. 

The company has had a presence in the Canatuan community since 1995, including a heavily armed paramilitary force, licensed, equipped and trained by the Philippine military but paid for by TVI. There are numerous incidents and practices that raise serious concern. The death toll of people shot and killed as a result of the presence of TVI number at least 14 persons. Peaceful picketers have been fired upon and wounded in a series of incidents. The Philippine Commission on Human Rights
, the United Nations Special Rapporteur on the Rights and Fundamental Freedoms of Indigenous Peoples
, Amnesty International, Christian Aid
, Friends of the Earth Philippines, Rights and Democracy - Canada
, MiningWatch Canada
, Survival International
, CAFOD, and PIPLinks
 as well as the Working Group on Mining in the Philippines, and local Subanon organisations
, have all reported on abuses regarding this particular company. 

In 2002 the Philippine Commission on Human Rights (PCHR) investigated some incidents and concluded that their direct cause was the presence, against the will of the community, of TVI. The solution to the problems of the area, it concluded, would ultimately be the withdrawal of the company and all company personnel. The PCHR recently reiterated these conclusions to the UN CERD in Geneva. Also the Philippine Government in 2002 rejected a request by Professor Rodolfo Stavenhagen, the UN Special Rapporteur on the Rights and Fundamental Freedoms of Indigenous Peoples, to visit and investigate the situation in Canatuan. Subsequently, the Chairperson of the UN Permanent Forum on Indigenous Issues, Victoria Tauli-Corpuz and others, including representatives of MiningWatch Canada and Friends of the Earth -Philippines, have been detained and delayed or barred from entry into the ancestral territory (now only nominally under the control of the local indigenous Subanon) by armed security guards of TVI.  

From the outset, TVI sought unsuccessfully to gain the consent of the local indigenous community for its operations. However, by 2001 it was clear that these efforts had failed. The company and the government therefore adopted a clear shift in strategy to circumvent these legal obstacles. They helped establish and gave recognition to a pseudo-group within the area - largely drawn from company employees, including some who - while being members of the wider Subanon tribe - had no ownership rights or long standing status in Canatuan. In 2002, the Philippine Government’s National Commission on Indigenous Peoples (NCIP) arbitrarily created a Council of Elders to “represent” the community. In October 2002, this “Council”, meeting far from community scrutiny in a hotel in Zamboanga City, passed a resolution giving “permission” to TVI to conduct mining operations. This vote was clearly influenced by inducements and payments promised to the members of the so-called “Council”.  In 2004, the regional Subanon indigenous Court convened and delivered a ruling that the TVI supported Council of Elders was devoid of legitimacy and had no leadership standing in Subanon tradition or culture. The traditional Court concluded further that the majority of those who had voted in the 2002 meeting, and signed a subsequent memorandum of agreement with TVI, had no right to do so because they lacked any authority to represent the legitimate Canatuan Subanon.

Environmental concerns

The mountain peak at Canatuan has been removed and transformed into a muddy open pit mine site. Goodland and Wicks rightly identify this and other watershed areas designated for mining as a matter of grave concern. This region, and much of the rest of the Philippines, has suffered from massive deforestation by loggers. It is a central argument of the Philippines – Mining or Food? and other expert reports that most watersheds in the Philippines are under severe pressure and that adding open-cast mines will lead to serious environmental, social and economic impacts which planning authorities are failing adequately to consider or guard against. 

At Canatuan, Timuay Anoy and others successfully defended Mt Canatuan, prior to the arrival of TVI, when they appealed to the loggers not to touch their sacred mountain. The Canatuan watershed therefore was then in better shape than many others and provided abundant clean water to support agriculture and fisheries downstream. It is the activities of miners - and most especially TVI - that have caused an increase in environmental impacts - not only in the upland watershed but also downstream.  TVI are currently mining a sulphide ore body, primarily for copper. The mining of sulphides is environmentally one of the most difficult and dangerous forms of mining to mitigate. Sulphides are the source of serious and long lasting environmental problems, when exposed ores can cause acid mine drainage (AMD), often resulting in perpetual acid generation poisoning waters and riverine life. In this region of very high and seasonal rainfall the dangers of downstream impacts from mountain top mining, both from acidic water and from general mine run off, are extremely serious. Mitigation is extremely difficult. There is also grave anxiety about the safety of the tailings dams themselves. These were constructed to hold toxic and other wastes from mining and processing. At least twice during construction phase of the sulphide dams, the dams suffered from wash-outs caused by heavy rains. In this age of climate change, storms and flooding are becoming more frequent, less predictable and increasingly devastating in the Philippines. 

Whatever opinions TVI may offer, such dangers constitute unacceptable threats to thousands of Filipino families living downstream. Those communities depend on the rivers for their drinking water, crop irrigation systems, maintenance of fish farms and inshore fishing. Local fisherfolk often report that the increased load of pollution in the water clouding the estuary is driving away fish, choking corals and resulting in a depletion of stocks near to shore.  Below this TVI mine, local communities who bathe in, wade through and depend on river water, report a rise in health issues, particularly conditions affecting their skin. It is, we are aware, common for mining companies to habitually deny responsibility for such increased health problems. It is also true generally that, in the absence of adequate research and baseline studies, many remote and poor communities are unable to scientifically substantiate their health impacts. However, based on our experience in other parts of the Philippines, including Mankayan and the Abra valley
 and Marinduque
 we are very conscious that reports of increased incidence of skin diseases and other serious health concerns are frequently associated with mine development particularly of gold/copper operations. Claims that health conditions and agricultural production downstream from Canatuan - including fish farms in the river - are completely unaffected by mining are frankly not credible, and directly contradict many local accounts of diminished agricultural and marine production.

Expansion. If we apply the company track record to their plans to mine elsewhere then we confront certain difficulties. The main one being that TVI, being a junior company focussed on exploration work, has no significant record of managing mining operations elsewhere. 

We also note with concern in the TVI letter that in Midsalip, as at Canatuan, the company is inclined to claim that what is in its corporate interest is also in the interest of the local communities. This typifies corporate arrogance and is grossly inaccurate, accounting for local sentiments against mining. The Subanen of Midsalip, through their various local organisations, have gone on record in manifesting their united opposition to mining, particularly recording their concern for their sacred mountain, Mt Pinukis. They, not TVI, have the legally recognised right to determine if exploration and mining are acceptable to them. They have clearly rejected these options as against their interests.

Finally, Mr Dimaculangan writes, “There is little argument with the statement that ‘we all need natural resources brought up through the earth through mining.’  So the question is not whether we mine, but how. And increasingly, the ‘how’ and our ability to ‘how’ is put to the test in developing countries, rather than the developed, since that’s where so many of the new resources are to be found.”. 

Our view is significantly different from that of TVI. Yes, surely the world needs minerals. But the extraction of minerals can never justify the suppression or abuse of rights. The UN has made this clear in its own presentation of the Right to Development
. The Subanon must have their fundamental rights respected; their right to self determination within their territories, their right to a subsistence and the practice of their laws, beliefs, religion and culture. Rights to life, land, culture and food take precedence every time over the corporate privilege to make profit. Minerals can only be extracted, if free prior informed consent (FPIC) is obtained from those who occupy and have rights over the land. This is a requirement of the Philippine Constitution and both national and indigenous law. FPIC was never legitimately obtained in Canatuan, and this legal requirement has been misapplied and abused in numerous other locations
.    

Therefore, we remain firmly of the view that mining in general as an option in Philippine economic development has been entered into with insufficient consideration of its hidden costs, especially to the poorest and in terms of its long-term sustainability. As for TVI, we certainly agree that their track record “speaks for itself” and what it says is a disgrace to the mining industry. We join with the Human Rights Commission and others in calling on the company to terminate its operations and withdraw their personnel from the lands of the Subanon and the whole Zamboanga Peninsula. The Philippine Government should require the extensive restoration of the site under the control and direction of the community. 

Yours sincerely,

On behalf of the Working Group
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